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Presidential Documents

Title 3—

The President

Proclamation 8693 of July 24, 2011

Suspension of Entry of Aliens Subject to United Nations Se-
curity Council Travel Bans and International Emergency Eco-
nomic Powers Act Sanctions

By the President of the United States of America

A Proclamation

In light of the firm commitment of the United States to the preservation
of international peace and security and our obligations under the United
Nations Charter to carry out the decisions of the United Nations Security
Council imposed under Chapter VII, I have determined that it is in the
interests of the United States to suspend the entry into the United States,
as immigrants or nonimmigrants, of aliens who are subject to United Nations
Security Council travel bans as of the date of this proclamation. I have
further determined that the interests of the United States are served by
suspending the entry into the United States, as immigrants or nonimmigrants,
of aliens whose property and interests in property have been blocked by
an Executive Order issued in whole or in part pursuant to the President’s
authority under the International Emergency Economic Powers Act (50 U.S.C.
1701 et seq.).

NOW, THEREFORE, I, BARACK OBAMA, by the authority vested in me
as President by the Constitution and the laws of the United States of America,
including section 212(f) of the Immigration and Nationality Act of 1952,
as amended (8 U.S.C. 1182(f)), and section 301 of title 3, United States
Code hereby find that the unrestricted immigrant and nonimmigrant entry
into the United States of persons described in section 1 of this proclamation
would be detrimental to the interests of the United States. I therefore hereby
proclaim that:

Section 1. The entry into the United States, as immigrants or nonimmigrants,
of the following persons is hereby suspended:

(a) Any alien who meets one or more of the specific criteria for the
imposition of a travel ban provided for in a United Nations Security Council
resolution referenced in Annex A to this proclamation.

(b) Any alien who meets one or more of the specific criteria contained
in an Executive Order referenced in Annex B to this proclamation.

Sec. 2. Persons covered by section 1 of this proclamation shall be identified
by the Secretary of State or the Secretary’s designee, in his or her sole
discretion, pursuant to such standards and procedures as the Secretary may
establish.

Sec. 3. The Secretary of State shall have responsibility for implementing
this proclamation pursuant to such procedures as the Secretary, in consulta-
tion with the Secretary of the Treasury and Secretary of Homeland Security,
may establish.

Sec. 4. Section 1 of this proclamation shall not apply with respect to any
person otherwise covered by section 1 where entry of the person into the
United States would not be contrary to the interests of the United States,
as determined by the Secretary of State. In exercising the functions and
authorities in the previous sentence, the Secretary of State shall consult
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the Secretary of Homeland Security on matters related to admissibility or
inadmissibility within the authority of the Secretary of Homeland Security.

Sec. 5. Nothing in this proclamation shall be construed to require actions
that would be inconsistent with the United States obligations under applica-
ble international agreements.

Sec. 6. This proclamation is not intended to, and does not, create any
right or benefit, substantive or procedural, enforceable at law or in equity
by any party against the United States, its departments, agencies, or entities,
its officers, employees, or agents, or any other person.

Sec. 7. This proclamation is effective immediately and shall remain in
effect until such time as the Secretary of State determines that it is no
longer necessary and should be terminated, either in whole or in part.
Any such termination shall become effective upon publication in the Federal
Register.

IN WITNESS WHEREQOF, I have hereunto set my hand this twenty-fourth
day of July, in the year of our Lord two thousand eleven, and of the
Independence of the United States of America the two hundred and thirty-
sixth.
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1)

Annex A: United Nations Security Council Resolutions (UNSCRs)

UNSCR 1527 (2003) (concerning Liberia):

http://www.un.org/sc/committees/1521/

2)

3)
4)
5)
6)
7)

8)
9)

UNSCR1572 (2004)) (concerning Cote d’Ivoire):
http://www.un.org/sc/committees/1572/resolutions.shtml

UNSCR 1591 (2005) (concerning Sudan): http://www.un.org/sc/committees/1 391/
UNSCR 1636 (2005) (concerning Lebanon): http://www.un.org/sc/committees/] 636/
UNSCR 171% {2006) (concerning North Korea): http://www.un.org/sc/commitiees/1 718/
UNSCR 1844 (2008) {concerning Somalia): http://www.un.org/sc/committees/751/
UNSCE 1857 (2008) (concerning the Democratic Republic of the Congo):
http://www.un.org/sc/committees/1533/

UNSCR 1907 (2009) (concerning Eritrea): http://www.un.org/sc/committees/751/
UNSCR 1929 (2010) (concerning Iran): http://www.un.org/sc/committees/1737/

10) UNSCR 1970 and 1973 (2011) (concerning the Libyan Arab Jamahiriya):

http://www.un.org/sc/committees/1970/

11) UNSCR 1988 (2011 {concerning Afghanistan):
http://www.un.org/sc/commitiees/1988/

12) UNSCR 1989 (2011) (concerning Al Qaeda)
http://www.un.org/sc/commitiees/1267/
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2)

3)

4)

S)

6)

7)

&)

9)

Annex B: Executive Orders

Executive Order 12947 of Junuary 23, 1995 (Prohibiting Transactions With Terrorists
Who Threaten to Disrupt the Middle FEast Peace Process), as amended by Executive
Order 13099 of August 20, 1998 (Prohibiting Transactions With Terrorists Who Threaten
to Disrupt the Middle East Peace Process)

Executive Order 12978 of October 21, 1995 (Blocking Assets and Prohibiting
Transactions With Significant Narcotics Traffickers)

Executive Order 13067 of November 3, 1997 (Blocking Sudanese Government Property
and Prohibiting Transactions With Sudan)

Executive Order 13219 of June 26, 2001 (Blocking Property of Persons Who Threaten
International Stabilization Efforts in the Western Balkans), as amended by Executive
Order 13304 of May 28, 2003 (Termination of National Emergencies With Respect to
Yugoslavia and Modification of Executive Order 13219 of June 26, 2001)

Executive Order 13224 of September 23, 2001 (Blocking Property and Prohibiting
Transactions With Persons Who Commit, Threaten to Commit, or Support Terrorism), as
amended by Executive Order 13268 of July 2, 2002 (Termination of Emergency With
Respect to the Taliban and Amendment of Executive Order 13224 of September 23.
2001)

Executive Order 13288 of March 6, 2003 (Blocking Property of Persons Undermining
Democratic Processes or Institutions in Zimbabwe), as amended by Executive Order
13391 of November 22, 2005 (Blocking Property of Additional Persons Undermining
Democratic Processes or Institutions in Zimbabwe)

Executive Order 13310 of July 28, 2003 (Blocking Property of the Government of Burma
and Prohibiting Certain Transactions)

Executive Order 13315 of August 28, 2003 (Blocking Property of the Former Iraqi
Regime, Its Senior Officials and Their Family Members, and Taking Certain Other
Actions), superseded irt part by Executive Order 13350 of July 29, 2004 (Termination of
Emergency Declared in Executive Order 12722 With Respect to Iraq and Modification of
Executive Order 13290, Executive Order 13303, and Executive Order 13315)

Executive Order 13338 of Mayv 11, 2004 (Blocking Property of Certain Persons and
Prohibiting the Export of Certain Goods to Syria), as amended by Executive Order 13460
of February 13, 2008 (Blocking Property of Additional Persons in Connection With the
National Emergency With Respect to Syria)

10) Executive Order 13348 of july 22, 2004 (Blocking Property of Certain Persons and

Prohibiting the Importation of Certain Goods from Liberia
g It

11) Executive Order 13382 of June 28, 2005 (Blocking Property of Weapons of Mass

Destruction Prohiferators and Their Supporters)

12) Executive Order 13396 of February 7, 2006 (Blocking Property of Certain Persons

Contributing to the Conflict in Cote ¢’lvoire)
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13) Executive Order 13399 of April 25, 2006 (Blocking Property of Additional Persons in
Connection With the National Emergency With Respect to Syria)

14) Executive Order 13400 of April 26, 2006 (Blocking Property of Persons in Connection
With the Conflict in Sudan’s Darfur Region)

15) Executive Order 13405 of June 16, 2006 (Blocking Property of Certain Persons
Undermining Democratic Processes or Institutions in Belarus)

16) Executive Order 13412 of October 13, 2006 (‘Blocking Property of and Prohibiting
Transactions With the Government of Sudan) '

17) Executive Order 13413 of October 27, 2006 (Blocking Property of Certain Persons
Contributing to the Conflict in the Democratic Republic of the Congo)

18) Executive Order 13438 of July 17, 2007 (Blocking Property of Certain Persons Who
Threaten Stabilization Efforts in Iraq)

19) Executive Order 13441 of August 1, 2007 (Blocking Property of Persons Undermining
the Sovereignty of Lebanon or Its Democratic Processes and Institutions)

20) Executive Order 13448, of October 18, 2007 (Blocking Property and Prohibition Certain
Transactions Related to Burma)

21) Executive Order 13460 of February 13, 2008 (Blocking Property of Additional Persons in
Connection With the National Emergency With Respect to Syria)

22) Executive Order 13464 of April 30, 2008 (Blocking Property and Prohibiting Certain
Transactions Related to Burma)

23) Executive Order 13469 of July 25, 2008 (Blocking Property of Additional Persons
Undermining Democratic Processes or Institutions in Zimbabwe)

24) Executive Order 13536 of April 12, 2010 (Blocking Property of Certain Persons
Contributing to the Conflict in Somalia)

25) Executive Order 13551 of August 30, 2010 (Blocking Property of Certain Persons With
Respect to North Korea)

26) Executive Order 13566 of February 25, 2011 (Blocking Property and Prohibiting Certain
Transactions Related to Libya)

27) Executive Order 13572 of April 29,2011 (Blocking Property of Certain Persons With
Respect to Human Rights Abuses in Syria)

28) Executive Order 13573 of May 18, 2011 (Blocking Property of Senior Officials of the
Government of Syria)

29) Executive Order 13581 of July 24, 2011 (Blocking Property of Transnational Criminal
Organizations) '

[FR Doc. 2011-19155
Filed 7-26-11; 8:45 am]
Billing code 4710-10-C
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Executive Order 13581 of July 24, 2011

Blocking Property of Transnational Criminal Organizations

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the International Emergency
Economic Powers Act (50 U.S.C. 1701 et seq.) (IEEPA), the National Emer-
gencies Act (50 U.S.C. 1601 et seq.) (NEA), and section 301 of title 3,
United States Code,

I, BARACK OBAMA, President of the United States of America, find that
the activities of significant transnational criminal organizations, such as
those listed in the Annex to this order, have reached such scope and gravity
that they threaten the stability of international political and economic sys-
tems. Such organizations are becoming increasingly sophisticated and dan-
gerous to the United States; they are increasingly entrenched in the operations
of foreign governments and the international financial system, thereby weak-
ening democratic institutions, degrading the rule of law, and undermining
economic markets. These organizations facilitate and aggravate violent civil
conflicts and increasingly facilitate the activities of other dangerous persons.
I therefore determine that significant transnational criminal organizations
constitute an unusual and extraordinary threat to the national security, for-
eign policy, and economy of the United States, and hereby declare a national
emergency to deal with that threat.

Accordingly, I hereby order:

Section 1. (a) All property and interests in property that are in the United
States, that hereafter come within the United States, or that are or hereafter
come within the possession or control of any United States person, including
any overseas branch, of the following persons are blocked and may not
be transferred, paid, exported, withdrawn, or otherwise dealt in:

(i) the persons listed in the Annex to this order and

(ii) any person determined by the Secretary of the Treasury, in consultation
with the Attorney General and the Secretary of State:

(A) to be a foreign person that constitutes a significant transnational
criminal organization;

(B) to have materially assisted, sponsored, or provided financial, material,
or technological support for, or goods or services to or in support of,
any person whose property and interests in property are blocked pursuant
to this order; or

(C) to be owned or controlled by, or to have acted or purported to
act for or on behalf of, directly or indirectly, any person whose property
and interests in property are blocked pursuant to this order.

(b) I hereby determine that the making of donations of the types of articles
specified in section 203(b)(2) of IEEPA (50 U.S.C. 1702(b)(2)) by, to, or
for the benefit of any person whose property and interests in property
are blocked pursuant to this order would seriously impair my ability to
deal with the national emergency declared in this order, and I hereby prohibit
such donations as provided by subsection (a) of this section.

(c) The prohibitions in subsection (a) of this section include, but are
not limited to:
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(i) the making of any contribution or provision of funds, goods, or services
by, to, or for the benefit of any person whose property and interests
in property are blocked pursuant to this order; and

(ii) the receipt of any contribution or provision of funds, goods, or services

from any such person.

(d) The prohibitions in subsection (a) of this section apply except to

the extent provided by statutes, or in regulations, orders, directives, or
licenses that may be issued pursuant to this order, and notwithstanding
any contract entered into or any license or permit granted prior to the
effective date of this order.
Sec. 2. (a) Any transaction by a United States person or within the United
States that evades or avoids, has the purpose of evading or avoiding, causes
a violation of, or attempts to violate any of the prohibitions set forth in
this order is prohibited.

(b) Any conspiracy formed to violate any of the prohibitions set forth
in this order is prohibited.

Sec. 3. For the purposes of this order:
(a) the term “person” means an individual or entity;

(b) the term ‘“‘entity” means a partnership, association, trust, joint venture,
corporation, group, subgroup, or other organization;

(c) the term “United States person” means any United States citizen,
permanent resident alien, entity organized under the laws of the United
States or any jurisdiction within the United States (including foreign
branches), or any person in the United States;

(d) the term ‘“‘foreign person” means any citizen or national of a foreign
state, or any entity organized under the laws of a foreign state or existing
in a foreign state, including any such individual or entity who is also
a United States person; and

(e) the term ‘‘significant transnational criminal organization” means a
group of persons, such as those listed in the Annex to this order, that
includes one or more foreign persons; that engages in an ongoing pattern
of serious criminal activity involving the jurisdictions of at least two foreign
states; and that threatens the national security, foreign policy, or economy
of the United States.

Sec. 4. For those persons whose property and interests in property are
blocked pursuant to this order who might have a constitutional presence
in the United States, I find that because of the ability to transfer funds
or other assets instantaneously, prior notice to such persons of measures
to be taken pursuant to this order would render these measures ineffectual.
I therefore determine that for these measures to be effective in addressing
the national emergency declared in this order, there need be no prior notice
of a listing or determination made pursuant to section 1(a) of this order.

Sec. 5. The Secretary of the Treasury, in consultation with the Attorney
General and the Secretary of State, is hereby authorized to take such actions,
including the promulgation of rules and regulations, and to employ all
powers granted to the President by IEEPA, as may be necessary to carry
out the purposes of this order. The Secretary of the Treasury may redelegate
any of these functions to other officers and agencies of the United States
Government consistent with applicable law. All agencies of the United States
Government are hereby directed to take all appropriate measures within
their authority to carry out the provisions of this order.

Sec. 6. The Secretary of the Treasury, in consultation with the Attorney
General and the Secretary of State, is hereby authorized to submit the
recurring and final reports to the Congress on the national emergency de-
clared in this order, consistent with section 401(c) of the NEA (50 U.S.C.
1641(c)) and section 204(c) of IEEPA (50 U.S.C. 1703(c)).

Sec. 7. The Secretary of the Treasury, in consultation with the Attorney
General and the Secretary of State, is hereby authorized to determine that
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circumstances no longer warrant the blocking of the property and interests
in property of a person listed in the Annex to this order, and to take
necessary action to give effect to that determination.

Sec. 8. This order is not intended to, and does not, create any right or
benefit, substantive or procedural, enforceable at law or in equity by any
party against the United States, its departments, agencies, or entities, its
officers, employees, or agents, or any other person.

Sec. 9. This order is effective at 12:01 a.m. eastern daylight time on July
25, 2011.

THE WHITE HOUSE,
July 24, 2011.

Billing code 3195-W1-P

ANNEX

Entities

1. THE BROTHERS’ CIRCLE (fk.a. FAMILY OF ELEVEN; fk.a. THE TWENTY)
2. CAMORRA
3. YAKUZA (a.k.a. BORYOKUDAN; a.k.a. GOKUDO)

4. LOS ZETAS

[FR Doc. 2011-19156
Filed 7-26-11; 8:45 am)]
Billing code 4811-33-C
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NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

RIN 3133-AD9%4

Remittance Transfers
AGENCY: National Credit Union
Administration (NCUA).

ACTION: Interim final rule with request
for comments.

SUMMARY: NCUA is amending its rules
to conform to amendments made to the
Federal Credit Union Act (FCU Act) by
the Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank
Act). The interim final rule adds
remittance transfers, as now defined
under the Electronic Fund Transfer Act
(EFTA), as an example of money
transfer instruments Federal credit
unions (FCUs) may provide to persons
within their fields of membership.
DATES: This interim final rule is
effective July 27, 2011. Comments must
be received by NCUA on or before
September 26, 2011.

ADDRESSES: You may submit comments
by any of the following methods (Please
send comments by one method only):

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e NCUA Web Site: http://
www.ncua.gov/
RegulationsOpinionsLaws/
proposed_regs/proposed_regs.html.
Follow the instructions for submitting
comments.

e E-mail: Address to
regcomments@ncua.gov. Include “[Your
name] Comments on Interim Final Rule,
Part 701, Remittance Transfers” in the
e-mail subject line.

e Fax:(703) 518—6319. Use the
subject line described above for e-mail.

e Mail: Address to Mary Rupp,
Secretary of the Board, National Credit
Union Administration, 1775 Duke

Street, Alexandria, Virginia 22314—
3428.

e Hand Delivery/Courier: Same as
mail address.
FOR FURTHER INFORMATION CONTACT:
Chrisanthy Loizos, Staff Attorney, Office
of General Counsel, at the above address
or telephone: (703) 518-6540.
SUPPLEMENTARY INFORMATION:

I. Background

In 2006, the Financial Services
Regulatory Relief Act of 2006 (Reg Relief
Act), Public Law 109-351, relieved a
longstanding limitation on FCUs
regarding financial services.
Specifically, Section 503 of the Relief
Act amended the FCU Act to permit
FCUs to provide certain financial
services to all persons within their
fields of membership. Congress
intended to allow FCUs “‘to sell
negotiable checks, money orders, and
other similar transfer instruments,
including international and domestic
electronic fund transfers, to anyone
eligible for membership, regardless of
their membership status.” S. Rpt. 109—
256, p. 5; H. Rpt. 109-356 Part 1, p. 63.
To implement this authority, NCUA
created a new regulatory section to
address the provision of financial
services to persons within an FCU’s
field of membership and issued § 701.30
to implement Section 503. 71 FR 62875
(Oct. 27, 2006) (interim final rule); 72
FR 7927 (Feb. 22, 2007) (final rule).

Section 1073 of the Dodd-Frank Act
added a new Section 919 to the EFTA,
entitled ‘“Remittance Transfers.” Public
Law 111-203, § 1073, 124 Stat. 2066
(2010). The new Section 919 of the
EFTA creates protections for consumers
who, through remittance transfer
providers, send money to designated
recipients located in foreign countries.
15 U.S.C. 16930-1. Paragraph (d) of
Section 1073 of Dodd-Frank amended
the FCU Act to specify that a remittance
transfer, as defined by new Section 919
of the EFTA, is an example of a money
transfer instrument that FCUs may sell
to persons within their fields of
membership. 12 U.S.C. 1757(12)(A).

Section 919(g)(2) of the EFTA, defines
a remittance transfer as an electronic
transfer of funds requested by a sender
to a designated recipient that is initiated
by a remittance transfer provider,
regardless of whether the sender has an
account with the remittance transfer
provider or whether the transfer meets

the statute’s definition of an EFT. 15
U.S.C. 16930-1(g)(2). The law excludes
small value transactions from the
definition. Remittance transfers,
typically consumer to consumer
payments, may be executed through a
variety of means, including
international wire transfers,
international automated clearing house
transactions, other account-to-account
or account-to-cash products, and
reloadable prepaid cards. The law
requires remittance transfer providers to
give consumers certain disclosures,
including a receipt that contains
remittance transfer fees, the exchange
rate to be used by the remittance
transfer provider, the amount of
currency to be received by the recipient
and the estimated date of delivery. In
addition, the law requires the sender to
receive a statement that addresses error
resolution rights. The Federal Reserve
Board’s recently proposed remittance
transfer rule, which addresses
disclosure requirements and error
resolution, provides a detailed analysis
of the services offered by remittance
transfer providers. 99 FR 29902 (May
23, 2011).

FCUs have had the authority to
transfer funds at the request of
consumers within their fields of
membership to recipients
internationally since the adoption of the
Reg Relief Act. The amendment to the
FCU Act’s powers provision by the
Dodd-Frank Act makes plain that FCUs
may offer all variations of remittance
transfers, as now defined by the EFTA,
for the benefit of consumers within their
fields of membership, subject to certain
consumer protections. The addition of
remittance transfers as an example of
permissible money transfer instruments,
in addition to the newly-enacted
consumer disclosures and rights,
demonstrate the clear intention of
Congress to promote access to
remittance transfers and ensure
protections for consumers.

Finally, Section 1073(d) of the Dodd-
Frank Act adjusted Section 107(12) of
the FCU Act by removing the reference
to the receipt of international and
domestic EFTs from subparagraph (B).
As explained below, this simply
eliminates a redundancy and does not
affect the ability of FCUs to offer EFT
services.


http://www.ncua.gov/RegulationsOpinionsLaws/proposed_regs/proposed_regs.html
http://www.ncua.gov/RegulationsOpinionsLaws/proposed_regs/proposed_regs.html
http://www.ncua.gov/RegulationsOpinionsLaws/proposed_regs/proposed_regs.html
http://www.ncua.gov/RegulationsOpinionsLaws/proposed_regs/proposed_regs.html
http://www.regulations.gov
http://www.regulations.gov
mailto:regcomments@ncua.gov
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II. Summary of the Rule

Similarly to the rulemakings that
implemented Section 503 of the Reg
Relief Act, the NCUA Board (Board) is
adopting amendments to § 701.30 that
directly track the statutory provisions of
Section 1073 of the Dodd-Frank Act.
The Board amends paragraph (a) of
§701.30 to include remittance transfers
as defined by Section 919 of the EFTA
as an example of permissible money
transfer instruments. The Board also
makes a corresponding amendment to
paragraph (b) to remove the language
referring to an FCU’s receipt of
international and domestic EFTs.

The Board notes the amendment to
§701.30(b) will have no effect on FCUs.
The Board views the deletion of the
phrase “and receive international and
domestic electronic fund transfers” from
the Section 107(12)(B) of the FCU Act as
a housekeeping amendment.

When adopting the phrase in Section
107(12)(B) through the Reg Relief Act,
Congress simply clarified the authority
it granted to FCUs in Section
107(12)(A). 12 U.S.C. 1757(12). Section
903 of the EFTA defines “electronic
fund transfer”” as “any transfer of funds
* * *injtiated through an electronic
terminal, telephonic instrument, or
computer or magnetic tape so as to
order, instruct, or authorize a financial
institution to debit or credit an
account.” 15 U.S.C. 1693a(6); see also
12 CFR 205.3(b). By expressly
authorizing FCUs ““to sell” international
and domestic EFTs in Section
107(12)(A) of the FCU Act, Congress
permitted FCUs to send or receive funds
upon instruction because, by definition,
EFTs are authorizations to debit or
credit an account. To read the power “to
sell” EFT services separately from the
ability to “receive” EFTs would be
wholly inconsistent with Congressional
intent to provide EFT services to
persons in the field of membership,
particularly for those who may not have
ready and affordable access to these
services. It would also be unfeasible for
an FCU to offer consumers the ability to
initiate transfers from their accounts but
not receive EFTs. As discussed above,
Congress clearly intended to promote
the availability of services to consumers
under Section 1073 of the Dodd-Frank
Act by explicitly referencing remittance
transfers services. The amendment to
FCU Act Section 107(12)(B) was not
meant to restrict or otherwise limit an
FCU’s ability to effectively provide
services to consumers.

II1. Interim Final Rule

As with the initial rulemaking
adopting § 701.30, the Board is issuing

this rulemaking as an interim final rule
because there is a strong public interest
in having advantageous and consumer-
oriented rules that enhance credit union
services for members and consumers.
The amendments of Section 1073 of the
Dodd-Frank Act are self-implementing.
The rule strictly conforms to the
statutory language and expressly
recognizes FCU authority to provide
remittance transfers to persons within
their fields of membership, subject to
new consumer protections. The Board
finds these reasons are good cause to
dispense with the 30-day delayed
effective date requirement under section
553(d)(3) of the Administrative
Procedure Act. Accordingly, the Board
finds that, pursuant to 5 U.S.C.
553(b)(3), notice and public procedures
are unnecessary and contrary to the
public interest; and, pursuant to 5
U.S.C. 553(d)(3), the rule will be
effective upon publication in the
Federal Register. Although the rule is
being issued as an interim final rule and
is effective upon publication, the Board
encourages interested parties to submit
comments.

IV. Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a rule may have on a substantial
number of small credit unions, defined
as those under ten million dollars in
assets. This rule only clarifies and
improves the available services FCUs
may provide to their members and
persons within their fields of
membership, without imposing any
regulatory burden. The interim final
amendments would not have a
significant economic impact on a
substantial number of small credit
unions, and, therefore, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

NCUA has determined that the
interim final rule would not increase
paperwork requirements under the
Paperwork Reduction Act of 1995 and
regulations of the Office of Management
and Budget. 44 U.S.C. 3501 et seq.; 5
CFR part 1320.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive

order. The interim final rule would not
have substantial direct effects on the
states, on the connection between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

The NCUA has determined that this
interim final rule would not affect
family well-being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act, 1999,
Public Law 105-277, 112 Stat. 2681
(1998).

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996,
Public Law 104-121 (SBREFA),
provides generally for congressional
review of agency rules. A reporting
requirement is triggered in instances
where NCUA issues a final rule as
defined by Section 551 of the APA. 5
U.S.C. 551. NCUA has requested a
SBREFA determination from the Office
of Management and Budget, which is
pending. As required by SBREFA,
NCUA will file the appropriate reports
with Congress and the General
Accounting Office so that the interim
rule may be reviewed.

Agency Regulatory Goal

NCUA'’s goal is to promulgate clear
and understandable regulations that
impose minimal regulatory burden. We
request your comments on whether the
proposed amendments are
understandable and minimally intrusive
if implemented as proposed.

List of Subjects in 12 CFR Part 701

Credit unions.

By the National Credit Union
Administration Board on July 21, 2011.
Mary Rupp,

Secretary of the Board.

For the reasons stated in the
preamble, the National Credit Union
Administration amends 12 CFR part 701
as set forth below:

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

m 1. The authority citation for part 701
continues to read as follows:



Federal Register/Vol. 76, No. 144/ Wednesday, July 27, 2011/Rules and Regulations

44763

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1758, 1759, 1761a, 1761b, 1766,
1767,1782, 1784, 1786, 1787, and 1789.
Section 701.6 is also authorized by 15 U.S.C.
3717. Section 701.31 is also authorized by 15
U.S.C. 1601 et seq.; 42 U.S.C. 1981 and 3601—
3619. Section 701.35 is also authorized by 42
U.S.C. 4311-4312.

§701.30 [Amended]

m 2. Amend § 701.30 as follows:

m a. Add to paragraph (a) the phrase
“and remittance transfers, as defined in
section 919 of the Electronic Fund
Transfer Act” after the words
“electronic fund transfers.”

m b. Remove the phrase “and receiving
international and domestic electronic
fund transfers” after the words “money
orders” from paragraph (b).

[FR Doc. 2011-18930 Filed 7-26-11; 8:45 am]
BILLING CODE 7535-01-P

FINANCIAL STABILITY OVERSIGHT
COUNCIL

12 CFR Chapter XlIl and Part 1320
RIN 4030-AA01

Authority To Designate Financial

Market Utilities as Systemically
Important

AGENCY: Financial Stability Oversight
Council.

ACTION: Final rule.

SUMMARY: Section 804 of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (the “DFA”’) provides the
Financial Stability Oversight Council
(the “Council”) the authority to
designate a financial market utility
(“FMU”) that the Council determines is
or is likely to become systemically
important because the failure of or a
disruption to the functioning of the
FMU could create, or increase, the risk
of significant liquidity or credit
problems spreading among financial
institutions or markets and thereby
threaten the stability of the United
States financial system. This final rule
describes the criteria that will inform
and the processes and procedures
established under the DFA for the
Council’s designation of FMUs as
systemically important under the DFA.
The Council published an advance
notice of proposed rulemaking regarding
the designation criteria in section 804
on December 21, 2010, followed by a
notice of proposed rulemaking
(“NPRM”’) on March 28, 2011. The
Council notes that this final rule only
addresses the designation of FMUs. The
Council expects to address the
designation of payment, clearing, or

settlement activities as systemically
important in a separate rulemaking.
DATES: Effective date: August 26, 2011.
FOR FURTHER INFORMATION CONTACT:
Lance Auer, Deputy Assistant Secretary
(Financial Institutions), Treasury, at
(202) 622—1262, Patrick Pinschmidt,
Senior Policy Advisor, Treasury, at
(202) 622—2495, Jordan Bleicher,
Financial Analyst, Treasury, at (202)
622-6491 or Steven D. Laughton, Senior
Counsel, Office of the General Counsel,
Treasury, at (202) 622—8413.
SUPPLEMENTARY INFORMATION:

I. Background

Dodd-Frank Wall Street Reform and
Consumer Protection Act

Title VIII of the DFA is entitled the
“Payment, Clearing, and Settlement
Supervision Act of 2010.” 1 FMUs form
a critical part of the nation’s financial
infrastructure. They exist in many
markets to support and facilitate the
transfer, clearing or settlement of
financial transactions, and their smooth
operation is integral to the soundness of
the financial system and the overall
economy. However, their function and
interconnectedness also concentrate a
considerable amount of risk in the
financial system due, in large part, to
the interdependencies, either directly
through operational, contractual or
affiliation linkages, or indirectly
through payment, clearing, and
settlement processes. In other words,
problems at one FMU could trigger
significant liquidity and credit
disruptions at other FMUs or financial
institutions.

Section 804(a)(1) of the DFA states
that the Council, “on a nondelegable
basis and by a vote of not fewer than %3
of the members then serving, including
an affirmative vote by the Chairperson
of the Council, shall designate those
financial market utilities or payment,
clearing, or settlement activities that the
Council determines are, or are likely to
become, systemically important.”
Subiject to certain exclusions, the DFA
defines an FMU as ‘“‘any person that
manages or operates a multilateral
system for the purposes of transferring,
clearing, or settling payments,
securities, or other financial
transactions among financial
institutions or between financial
institutions and the person.” 2

Section 111 of the DFA establishes the
Council. Among the duties of the

112 U.S.C. 5461 et seq.

2See 12 U.S.C. 5462(6). Section 5462(6)(B)
specifically excludes a number of entities, such as
designated contract markets and national securities
exchanges meeting certain criteria, from the
definition of an FMU.

Council under section 112(a)(2) is to
“identify systemically important
FMUs,” as defined in the statute.3
Section 804 of the DFA requires the
Council, after consultation with the
Board of Governors of the Federal
Reserve System (the “Board of
Governors”) and the relevant federal
agency that has primary jurisdiction
over an FMU under federal banking,
securities, or commodity futures laws
(“Supervisory Agency”), to identify and
designate an FMU that is, or is likely to
become, systemically important if the
Council determines that a failure of or
disruption to an FMU could create, or
increase, the risk of significant liquidity
or credit problems spreading across
financial institutions and markets and
thereby threaten the stability of the U.S.
financial system.*

The designation of an FMU as
systemically important by the Council
subjects the designated FMU to the
requirements of Title VIII of the DFA
(“Title VIII”). For example, section
805(a) authorizes the Board of
Governors, the Commodity Futures
Trading Commission (“CFTC”), and the
Securities and Exchange Commission
(“SEC”’), in consultation with the
Council and one or more Supervisory
Agencies and taking into consideration
relevant international standards and
existing prudential requirements, to
prescribe risk management standards
governing the operations related to the
payment, clearing, and settlement
activities of systemically important
FMUs.5 The objectives and principles
for the risk management standards are to
promote robust risk management and
safety and soundness, reduce systemic
risk, and support the stability of the
broader financial system.6 These
standards may address areas, as
outlined in section 805(c), such as risk
management policies and procedures,
margin and collateral requirements,
participant or counterparty default
policies and procedures, the ability to
complete timely clearing and settlement
of financial transactions, capital and
financial resource requirements for
designated FMUs, as well as other areas
that are necessary to achieve these

3 See 12 U.S.C. 5322(a)(2)(]).

4 Section 804(a)(1) of the DFA states that the
Council, “on a nondelegable basis and by a vote of
not fewer than %4 of the members then serving,
including an affirmative vote by the Chairperson of
the Council, shall designate those financial market
utilities or payment, clearing, or settlement
activities that the Council determines are, or are
likely to become, systemically important.”” 12
U.S.C. 5463(a)(1). See also DFA section 803(9)
(defining systemic importance). 12 U.S.C. 5462(9).

5 See 12 U.S.C. 5464(a).

6 See 12 U.S.C. 5464(b).
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objectives and principles.? Designation
also subjects the FMU to additional
examinations and reporting
requirements, as well as potential
enforcement actions. In addition, as set
forth in section 806(a), the Board of
Governors may authorize a Federal
Reserve Bank to establish and maintain
an account for a designated FMU and
provide the services listed in section
11A(b) of the Federal Reserve Act to the
designated FMU.8

Designation of Financial Market
Utilities: Overview of the Proposed Rule

In March 2011, the Council issued,
and requested public comment on, an
NPRM that included the analytical
framework that the Council would use
to determine whether an FMU should be
designated as systemically important in
accordance with Title VIIL? As noted in
the NPRM, section 804(a)(2) of the DFA
provides that, in determining whether
an FMU should be designated as
systemically important, the Council
must consider:

A. The aggregate monetary value of
transactions processed by the FMU;

B. The aggregate exposure of the FMU
to its counterparties;

C. The relationship,
interdependencies, or other interactions
of the FMU with other FMUs or
payment, clearing or settlement
activities;

D. The effect that the failure of or a
disruption to the FMU would have on
critical markets, financial institutions,
or the broader financial system; and

E. Any other factors that the Council
deems appropriate.10

Under the approach described in the
NPRM, the Council would evaluate
FMUs under each of the four specific
statutory considerations, as well as any
other factors the Council deems
relevant, using quantitative metrics
where possible and appropriate.
Informed by data collected with respect
to each statutory consideration, the
Council would use its judgment to
determine whether an FMU should be
designated as systemically important
and thus subject to the relevant
heightened risk management standards
prescribed by the Board of Governors,
the SEC, or the CFTC. Any
determinations of the Council would
ultimately be based on an evaluation of
whether the failure or disruption of the
FMU could pose a threat to the financial

7 See 12 U.S.C. 5464(c).

8 See 12 U.S.C. 5465(a).

9 Authority To Designate Financial Market
Utilities as Systemically Important, 76 FR 17047
(March 28, 2011).

1012 U.S.C. 5463(a)(2).

stability of the U.S. financial system as
described in DFA section 803(9).11

The NPRM indicated that the Council
expected to use the statutory
considerations discussed above as the
base line criteria for assessing an FMU’s
systemic importance, regardless of the
type of payment, clearing or settlement
activities that the FMU is engaged in.
However, the NPRM also stated that the
application of the statutory
considerations would be adapted for the
risks presented by a particular type of
FMU and business model. For example,
the metrics that are best suited for
assessing the systemic importance of a
central counterparty will likely differ
from the metrics used to assess the
importance of an interbank payment
system. In light of such differences, the
Council will apply metrics in a manner
that is appropriate to a specific FMU or
market segment.12

In addition, the NPRM sets out a two-
stage process for evaluating the systemic
importance of an FMU prior to a vote of
proposed designation by the Council.
The first stage would consist of a largely
data-driven process for the Council,
working with its committees, to identify
a preliminary set of FMUs, whose
failure or disruption could potentially
threaten the stability of the U.S.
financial system.3 In the second stage,
the FMUs identified through the first
stage would be subject to a more in-
depth review, with a greater focus on
qualitative factors, in addition to
institutional and market specific
considerations. If an FMU reached the
second stage of the evaluation process,
the Council would notify the FMU
under consideration and provide the
FMU with an opportunity to submit
written materials to the Council in
support of or in opposition to
designation as outlined in proposed rule
section 1320.11. In the case of a
proposed designation of systemic
importance, an FMU would be notified
and given the opportunity to request a
written or oral hearing before the
Council to demonstrate that the
proposed determination is not
supported by substantial evidence as
outlined in proposed rule section
1320.12. Following this hearing, the
Council would complete its
considerations and carry out its final
vote and notification to the FMU.14

11 Authority To Designate Financial Market
Utilities as Systemically Important, 76 FR at 17055.

12[d.

13]d.

14]d.

Overview of the Public Comments

The Council received 15 comments in
response to the NPRM—including
submissions from industry groups,
clearinghouses, retail payment systems
and other financial institutions 15—
addressing a wide variety of issues.
Commenters submitted suggestions
regarding the substantive criteria for
designation, including the relevance of
certain considerations to various types
of FMUs operating across different
markets, quantitative designation
thresholds and other matters related to
the description of potential metrics to be
used by the Council, as outlined in the
NPRM. With respect to the designation
process, commenters made
recommendations regarding the ability
of an FMU to apply for designation or
rescission, the periodic reevaluation of
designated and non-designated FMUs,
Council communication to FMUs, the
collection of information from FMUs,
deadlines for FMUs to request hearings
and submit information, Council voting
procedures, and the confidentiality of
proceedings, notifications and
information gathered by the Council.
Several commenters addressed potential
designations of FMUs operating “retail
payment systems,” with some arguing
that the final rule should categorically
exclude, or contain a presumption
against, the designation of retail
payment systems, and others
recommending designation of at least
some retail payment systems.
Commenters also suggested that, given
the global nature of payment, clearing
and settlement flows, the designation
framework should account for
international regulatory oversight and
standards. Specific comments are
discussed in more detail in the relevant
portions of the section-by-section
analysis.

II. Final Rule

Overview

After considering the comments, the
Council has adopted a final rule to
implement section 804 of the DFA. The
final rule is substantially similar to the
proposed rule, maintaining the two-
stage designation process and the key
considerations and the subcategories for

15 Comments were received from: Americans for
Financial Reform, the American Bankers
Association, American Express, Better Markets,
Robert Brasell, the Committee on Capital Markets
Regulation, the Council of Institutional Investors,
LCH.Clearnet Group Limited, MasterCard
Worldwide, the National Automated Clearing
House Association, Sun Hong Rie, The Clearing
House Association L.L.C. and The Clearing House
Payments Company L.L.C., The Depository Trust &
Clearing Corporation, The Financial Services
Roundtable, and The Options Clearing Corporation.



Federal Register/Vol. 76, No. 144/ Wednesday, July 27, 2011/Rules and Regulations

44765

designation. However, the application of
certain subcategories and illustrative
metrics have been moved from stage one
to stage two and the Council has added
procedural provisions affording FMUs
the right to an after-the-fact hearing
following the Council’s waiver or
modification of a notice, hearing, or
other requirement.’® A summary of the
key provisions of the rule, highlighting
certain portions of the designation
process and analytical criteria, is
provided below. This summary is
followed by a section-by-section
analysis of key sections of the regulatory
text, relevant comment letters, and
changes to the proposed rule.

The Council expects to use a two-
stage process for evaluating FMUs prior
to a vote of proposed designation. The
first stage will consist of a largely data-
driven process for the Council to
identify a preliminary set of FMUs,
whose failure or disruption could
potentially threaten the stability of the
U.S. financial system. In the second
stage, the FMUs identified through the
first stage of review will be subject to a
more in-depth review, with a greater
focus on qualitative factors, in addition
to other institution and market specific
considerations.

The Council’s analytical framework,
which was summarized in the NPRM, is
outlined below. As discussed in more
detail in the section-by-section analysis,
metrics referenced herein are offered for
purposes of illustration and their
application will vary by specific market
or institution. If information for a
specific metric described below is not
available or is not relevant to an FMU
under consideration, the Council may
consider an alternate or substitute
metric for which information is

16In the NPRM, the Council laid out its analytical
framework for stage one in which it proposed to
begin considering each of the subcategories with
corresponding illustrative metrics. Upon further
evaluation, the Council has decided to begin
applying certain subcategories and metrics in stage
two rather than stage one to further enhance the
transparency of the stage one process by relying
upon readily available data that is generally easy to
quantify.

Specifically, the Council will begin applying the
following four subcategories in section
1320.10(d)(3)—(6) at stage two: concentration of
participants, concentration by product type, the
degree of tiering, and potential impact or spillover
in the event of a failure or disruption.

The Council also decided to clarify several of the
illustrative metrics or to begin considering such
metrics at stage two. For example, certain metrics
in stage one will be calculated on ““average” values,
a more generic term, rather than the more specific
“mean” or “median” terms for value, as indicated
in the NPRM. The Gouncil also moved the
consideration of “‘the mean and peak aggregate
value of an FMU’s financial resources held to
address the credit risks arising from a potential
participant default (i.e., participant, clearing or
margin fund)” from stage one to stage two.

available or which the Council
considers more relevant. In appropriate
cases, the Council may exclude a metric
from consideration for a particular
FMU. The Council may revise the
metrics as new data become available
and as the process for evaluating FMUs
for designation evolves.

Analytical Framework: Stage One

The Council is establishing
subcategories to further address the
specific statutory considerations that are
set forth in section 804(a)(2) of the DFA.
These subcategories are substantively
similar to those contained in the
proposed rule. Certain subcategories
and associated metrics are described
below to illustrate how the
considerations will be taken into
account in assessing systemic
importance.

Consideration (A): Aggregate Monetary
Value of Transactions Processed by an
FMU

e Subcategory (A)(1): Number of
transactions processed, cleared or
settled by the FMU
Within subcategory (A)(1), examples

of the types of metrics that the Council

may consider include daily average 17

and historical peak gross volumes

processed, cleared or settled.

¢ Subcategory (A)(2): Value of
transactions processed, cleared or
settled, by the FMU
Within subcategory (A)(2), examples

of the types of metrics that the Council

may consider include daily average and
historical peak gross values processed,
cleared or settled.

e Subcategory (A)(3): Value of other
financial flows that may flow through
an FMU
Within subcategory (A)(3), the

Council may consider the daily average

and historical peak value of variation

margin, as well as the change in average
daily and peak daily initial margin.

Consideration (B): Aggregate Exposure
of an FMU to Its Counterparties

e Subcategory (B)(1): Credit

exposures '8 to counterparties

Within subcategory (B)(1), the Council
may consider the use of metrics that
measure the average aggregate daily
value and peak aggregate dollar value of
collateral (before or after haircut) posted
to the FMU; average daily and peak
aggregate intraday credit provided by an

17In considering “average” data, the Council will
use mean or median values, depending on which
is appropriate in a particular case.

181n the context of derivatives clearing, the term
“credit exposures’ refers to potential future
exposures.

FMU to participants; and the mean and
peak daily value of initial margin held
by an FMU.
e Subcategory (B)(2): Liquidity
exposures to counterparties
Within subcategory (B)(2), the Council
may consider measures of the estimated
peak liquidity need in the case of the
default of the largest single counterparty
to the FMU and the average and peak
daily aggregate dollar value of pay outs
by an FMU to its counterparties.

Consideration (C): Relationship,
Interdependencies, or Other
Interactions of an FMU With Other
FMUs or Payment, Clearing or
Settlement Activities

Within consideration (C), the Council
may consider metrics that measure the
relationships and interdependencies of
an FMU, including those that measure
interactions of an FMU with different
participants, such as systemically
important financial and/or nonfinancial
companies, central banks, or other
payment, clearing or settlement systems,
with trading platforms (such as
exchanges and alternative trading
systems), and with the market
environment more generally, including
contractual relationships, that support
the operations of an FMU.

Consideration (D): Effect That the
Failure of or Disruption to an FMU
Would Have on Critical Markets,
Financial Institutions or the Broader
Financial System

e Subcategory (D)(1): Role of an FMU in
the market served
Within subcategory (D)(1), the
Council may consider market share
metrics such as an FMU’s volume as a
percentage of total market volume or
value as a percentage of total market
value.
e Subcategory (D)(2): Availability of
substitutes

Within subcategory (D)(2), the
Council may consider whether there
exist, and if so, the number of other
FMUs that may provide the same
function or product, or provide an
alternative payment mechanism, and
how readily available a potential
substitute would be for participants,
considering such additional factors as
operational capability and timing.

Consideration (E): Any Other Factors
That the Council Deems Appropriate

Under this statutory consideration,
the Council retains its ability to
consider additional subcategories,
metrics and qualitative factors as may be
relevant and appropriate. Such
additional factors may be based on the
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particular characteristics of an FMU
being reviewed, such as the nature of
the FMU’s operations, the FMU’s
corporate structure or the FMU’s
business model.

Analytical Framework: Stage Two

The second stage will provide the
Council with the opportunity to perform
a more in-depth review and analysis of
specific FMUs from both a quantitative
and qualitative perspective. In this
stage, the Council will place a greater
focus on any elements that may be
particular to a specific FMU or a market.
The Council will conduct a tailored
analysis of each FMU under
consideration to determine whether it is
or is likely to become systemically
important.

Relationship Between Considerations
(A)-(E) and the Statutory Basis for
Designation

Ultimately, the Council will use its
assessment of Considerations (A)
through (E), as described above, to reach
a conclusion regarding whether an FMU
meets the statutory basis for designation
under section 804(a)(1) of the DFA,
which directs the Council to designate
FMUs that the Council determines are,
or are likely to become, systemically
important.19 “Systemically important”
is defined in section 803(9) of the DFA,
and in section 1320.2 of the final rule,
as a “‘situation where the failure of or
disruption to the functioning of a
financial market utility * * * could
create, or increase, the risk of significant
liquidity or credit problems spreading
among financial institutions or markets
and thereby threaten the stability of the
financial system of the United States.”’20
Thus, the two critical determinations for
an FMU designation are:

(1) Whether the failure of or a
disruption to the functioning of the
FMU now or in the future could create,
or increase, the risk of significant
liquidity or credit problems spreading
among financial institutions or markets
(the “First Determination”); and

(2) Whether the spread of such
liquidity or credit problems among
financial institutions or markets could
threaten the stability of the financial
system of the United States (the
“Second Determination”).

Considerations (A) and (C) primarily
relate to the First Determination.
Whether the failure of or a disruption to
the functioning of the FMU could create
or increase the risk of significant
liquidity or credit problems is a
function of, among other things, the

19 See 12 U.S.C. 5463(a)(1).
20 See 12 U.S.C. 5462(9).

value of the transactions the FMU
processes (Consideration (A)). The risk
of significant liquidity or credit
problems also depends on the
interactions between the FMU and other
FMUs or payment, clearing, or
settlement (“PCS”) activities
(Consideration (C)). For example, the
risk of liquidity or credit problems is
greater if the failure of an FMU would
cause other FMUs to fail, but mitigated
if other FMUs could, in a timely
manner, act as substitutes for the failed
FMU.

Consideration (B) relates to both the
First and the Second Determinations.
The aggregate exposure of an FMU to its
counterparties (Consideration (B)) is
positively correlated with the
probability that any failure or disruption
of the FMU could potentially destabilize
counterparties or the financial system.
Consideration (D) primarily relates to
the Second Determination.

In light of the language and purpose
of Title VIII, the Council notes that the
judgment involved in the Second
Determination is substantially informed
by the First Determination. Title VIII
enhances the supervision of
systemically important FMUs and
payment, clearing, and settlement
activities so that the economy can enjoy
the advantages of efficiency and risk
reduction that these institutions provide
to the financial system.21 A failure or
disruption of an FMU that could create
the risk of “significant liquidity or
credit problems spreading among
financial institutions or markets” will,
absent extraordinary circumstances,
weaken the financial system’s ability to
serve the economy and dramatically
increase the risk of financial instability
and economic downturn. The Second
Determination, therefore, largely
assesses whether possible disruptions
are potentially severe, not necessarily in
the sense that they themselves might
trigger damage to the U.S. economy, but
because such disruptions might reduce
the ability of financial institutions or
markets to perform their normal
intermediation functions.

Section-by-Section Analysis
Section 1320.1 Authority and Purpose

Proposed section 1320.1(a) states that
sections 111, 112, 804, 809, and 810 of
the DFA provide the statutory authority
for the Council to designate FMUs.
Proposed section 1320.1(b) explains that
the purpose of part 1320 is to set forth
standards and procedures governing the
Council’s designation of FMUs that the

21 See 12 U.S.C. 5461.

Council determines are, or are likely to
become, systemically important.

The Council did not receive any
comments that requested changes to this
section. The Council made one
technical, non-substantive change.

Section 1320.2 Definitions

In the proposed rule, the Council
defined terms that are necessary to
implement the final rule. The
definitions (including “financial market
utility,” “Supervisory Agency,” and
“systemically important and systemic
importance”) use the statutory
definitions in sections 2 and 803 of the
DFA.22 The definitions in the final rule
are unchanged, except that the Council
has made a technical addition to the
definition of the term ““Supervisory
Agency” and added a definition of the
term ‘“‘hearing date.”

Financial Market Utility. One
commenter suggested that, in evaluating
systemic importance, the Council
should identify the FMU functions
within an organization, and separately
apply the standards for systemic
importance set forth in section 1320.10
of the proposed rule to individual
subsidiaries performing such
functions.?3 The commenter stated that
the Council should not apply the
standards for systemic importance to
non-FMU operating subsidiaries or at
the parent-company level. The Council
generally agrees with the comment;
specifically, where there is a parent
holding company that has, for example,
separately incorporated FMU
subsidiaries whose operations and
activities are not significantly
interconnected, the Council expects to
separately apply the standards for
systemic importance set forth in section
1320.10 to each FMU subsidiary that
potentially meets the standards of
systemic importance. The Council
generally does not expect to apply the
standards for systemic importance to a
parent holding company or subsidiaries
that are not themselves FMUs. However,
there may be instances of overlap
between affiliates in the operation or
management of FMU or PCS activities
making it appropriate for the Council to
evaluate whether more than one affiliate
meets the standards for systemic
importance, for example, if the parent
holding company is actively managing
the operations of a subsidiary that
performs the function in question.

Hearing date. The final rule includes
a new definition of the term ‘“‘hearing

2212 U.S.C. 5301 and 5462.

23 See comment letter from The Depository Trust
& Clearing Corporation (May 27, 2011) (hereinafter
“DTCC letter”), p. 5.
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date” to be used to establish the date by
which the Council must provide an
FMU written notification of the final
determination of the Council after a
hearing under section 1320.14 or section
1320.15 of the final rule. The definition
of the term “hearing date” distinguishes
between hearings conducted through
the submission of written materials and
hearings conducted through oral
argument and oral testimony. The
Council expects to develop and
implement more detailed procedures
governing the conduct of hearings under
this part at a later date.

Payment, clearing, or settlement
activity. One commenter suggested
expanding the types of activities that
fall within the definition of ‘““‘payment,
clearing, or settlement activity” to
include key risk management controls
exercised by clearinghouses.24 The
Council considered this comment and
determined that the concept of risk
management controls are already
included in the proposed definition of
payment, clearing, or settlement
activity, which encompasses ‘““the
management of risks and activities
associated with continuing financial
transactions.” 25 As such, expanding the
definition of payment, clearing, or
settlement activities to include risk
management controls exercised by
clearinghouses, but not other FMUs, is
unnecessary.

Supervisory Agency. One commenter
noted that while the definition of the
term “Supervisory Agency” in the
proposed rule would extend only to
designated FMUs, the context of other
sections of the proposed rule requires
that it also apply to undesignated FMUs
that are being considered for
designation.26 Consistent with this
comment, the commenter suggested a
technical revision to apply the
definition to both designated and
undesignated FMUs. The final rule
incorporates the suggested technical
revision so that the definition of the
term ““Supervisory Agency” will apply
to both designated and undesignated
FMUs.

Systemically important and systemic
importance. One commenter suggested
that a term contained within the
definitions of “systemically important
and “‘systemic importance”—
specifically, “significant liquidity or
credit problems”—should also be

9

24 See comment letter from LCH.Clearnet Group
Limited (May 27, 2011) (hereinafter “LCH letter”),
p. 4.

25 See 12 U.S.C. 5462(7)(C)(iv).

26 See comment letter from The Options Clearing
Corporation (May 26, 2011) (hereinafter “OCC
letter”), p. 2.

defined.2” Specifically, the commenter
suggested that the Council should take
into consideration definitions under
deliberation by other G-20 countries,
and coordinate the Council’s efforts
with those of the Committee on
Payment and Settlement Systems
(CPSS) and the International
Organization of Securities Commissions
(IOSCO) when crafting these and other
relevant definitions. The Council
considered this comment and
determined that it is appropriate to
leave unchanged the statutory
definitions of systemically important
and systemic importance. Doing so does
not preclude the Council from taking
into account definitions under
consideration by, or from coordinating
its efforts with, international
organizations, including CPSS and
IOSCO. Moreover, the Council believes
that the term “significant liquidity or
credit problems” does not lend itself to
a specific definition in the context of
this final rule because the nature of
liquidity and credit problems will
depend on particular facts and
circumstances, and the Council will
take those facts and circumstances into
consideration in making designation
determinations.

Section 1320.10 Factors for
Consideration in Designation

In the proposed rule, the Council
listed five considerations that section
804(a)(2) of the DFA requires the
Council to consider in making such
determinations. Of these considerations,
four were specific: (1) Aggregate
monetary value of transactions; (2)
aggregate counterparty exposure; (3)
relationships, interdependencies, or
other interactions with market
participants; and (4) the effect that a
failure or disruption of an FMU would
have on critical markets, financial
institutions, or the broader financial
system. The fifth consideration—any
other factors that the Council deems
appropriate—is open-ended. For each of
the four specific considerations—the
proposed rule contained non-exclusive
subcategories to provide greater
transparency as to how the Council will
apply each of the specific
considerations. The proposed rule did
not provide for any categorical
exclusions or exemptions.

These considerations and
subcategories, as well as the metrics
discussed earlier, prompted a broad
range of responses from commenters
addressing how these considerations are

27 See comment letter from The Financial
Services Roundtable (May 27, 2011) (hereinafter
“Financial Services Roundtable letter”), p. 3.

formulated and the nature of proposed
subcategories, including additional
considerations for inclusion, and
qualitative and quantitative assessments
on the appropriateness of certain criteria
or metrics.

While several comments requested
more detailed criteria, the Council
believes that the establishment and
application of rigid “‘bright-line”
standards or thresholds would unduly
constrain the designation process. The
Council believes that the diverse nature
of businesses operated by FMUs—
spanning a broad range of asset classes,
counterparties and market structures—
does not lend itself to a fixed formula
drawn consistently from an array of pre-
determined considerations. In this
context, the Council believes that a
reasonable degree of flexibility is
appropriate to permit refinement of its
approach to designations as market
structure, technology and competition
evolve across key markets.

Two commenters observed that the
standards for determining whether an
FMU is, or is likely to become,
systemically important are influenced
by the financial market and economic
conditions that might exist at the time
of failure or disruption.28 In testing for
systemic importance, both of these
commenters recommended that the
Council assume that the failure or
disruption of an FMU occurs at a time
of “extreme but plausible market
conditions.” They warned against
relying on purely historical data in
identifying such conditions on the
grounds that damage caused by a build-
up of systemic risk is most likely to
occur as a result of unprecedented
events. The Council considered these
comments and agrees that, in
determining whether the failure or
disruption of an FMU could create, or
increase, the risk of significant liquidity
or credit problems, it should generally
consider a range of circumstances,
including “extreme but plausible”
events. In considering such
circumstances, the Council does not
anticipate limiting itself to historical
data.

With respect to the aggregate
monetary value of transactions
processed by an FMU, one commenter
urged the Council to adopt a
methodology for valuing derivatives
transactions that does not distort
comparisons made with securities or
commodity transactions and suggested

28 See comment letter from Americans for
Financial Reform (May 27, 2011) (hereinafter
“Americans for Financial Reform letter”), pp. 3—4;
and see comment letter from Better Markets (May
27, 2011) (hereinafter ‘“Better Markets letter”),

p. 2.
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that the Council analyze evaluation
criteria in light of the currencies in
which an FMU’s obligations are
denominated.2® This commenter also
recommended that, in the case of an
FMU that is a clearinghouse, any
assessment of the FMU’s potential
liquidity exposures should consider
liquidity strains from: (i) The failure of
a bank or dealer which is a market
counterparty of the clearinghouse for
the purposes of investment of margin or
other collateral; (ii) a delay in, or
disruption to, collateral liquidation in
the event of a participant’s default; (iii)
and the failure of a settlement bank.
Finally, this commenter asserted that
the Council should, in assessing the
potential systemic importance of a
clearinghouse, take into account its
linkages to other clearinghouses and the
regulatory oversight of an FMU’s
participants or members. As a general
matter, the Council agrees with these
comments and expects to apply the
considerations set forth in section
1320.10 in a manner that is consistent
with these recommendations, as
appropriate to the circumstances of each
FMU. However, as noted below, the
Council does not believe that the extent
of regulatory oversight of an FMU is a
dispositive consideration because
Congress recognized that most FMUs are
already subject to regulatory oversight,
but nevertheless found that
enhancements to the existing regulation
of systemically important FMUs are
necessary to mitigate systemic risk and
promote financial stability.30
Quantifiable benchmarks. Two
commenters recommended that the final
rule contain quantifiable benchmarks to
better equip an FMU to assess the
likelihood of being designated.31
Conversely, two other commenters
recognized the difficulty of establishing
quantifiable benchmarks that would
function as a bright-line standard for
determining whether an FMU is
systemically important.32 The latter two
commenters noted that bright-line
designation criteria could overly restrict
the Council’s ability to designate
systemically important FMUs that might
not otherwise meet certain size or risk
thresholds, with one commenter
specifically noting that it will be

29,CH letter, supra, at 5.

30See 12 U.S.C. 5461(a)(4).

31 See comment letters from the National
Automated Clearing House Association (May 26,
2011) (hereinafter “NACHA letter”), p. 2 and
MasterCard letter, supra, at 2.

32 See DTCC letter, supra, p.2; and see comment
letter from The Clearing House Association, L.L.C.
and The Clearing House Payments Company L.L.C.
(May 20, 2011) (hereinafter “The Clearing House
letter”), p. 3.

difficult to discern bright-line criteria in
advance, as there is not always a
correlation between size and risk.
Another commenter noted that the
Council should have flexibility to
respond to the evolving market
landscape, maintaining the ability to
respond to unforeseen risks that may be
difficult to define today.33

While clear, identifiable “triggers”
could provide predictable outcomes, the
application of bright-line standards is
not likely to achieve the stated purposes
of Title VIII given the breadth of FMUs
operating across diverse and rapidly
evolving marketplaces. The Council
believes that any degree of certainty
provided by quantifiable benchmarks is
outweighed by the risk that such
benchmarks could prevent the Council
from designating systemically important
FMUs in as effective a manner as
necessary to achieve the objectives of
Title VIII.

Therefore, the Council does not
believe that it can effectively fulfill its
mandate to mitigate risk and promote
financial stability if it were to establish
in advance bright-line triggers for
determining systemic importance. This
conclusion is underscored by the lack of
consensus among commenters on the
relative merits of certain subcategories,
metrics, or other considerations to
inform the designation process. Given
the breadth of affected markets, not all
metrics can be applied consistently
across firms or asset classes. The
Council serves its statutory mandate in
preserving the flexibility to seek out and
utilize substitute subcategories and
metrics when appropriate to better
inform the Council’s assessment of
systemic importance.

At this stage, while the Council
believes that it would be premature to
pre-judge or otherwise narrow the
identification and collection of
pertinent data, the Council does not
anticipate that it will employ all of the
identified metrics in every
determination, and expects to refine its
approach, as appropriate, as its work
progresses and markets evolve.34 The
Council intends to rely on quantitative
measures as inputs to the process,
particularly for making its initial
assessments at stage one of the
designation process. As outlined in the
NPRM, these metrics do not represent
quantifiable thresholds, but rather
provide an illustrative list of the types

33 Americans for Financial Reform letter, supra,
at 4.

34In utilizing a more flexible approach, one
commenter urged the Council to consider the
potential for creating inconsistent standards that
may lead to unintended competitive advantages.
See DTCC letter, supra, p. 4.

of metrics that will inform the Council’s
work. The Council believes that, in most
cases, much of this data is available to
regulators, although the relevance of
particular metrics will vary by
institution or market segment. If data are
not available or otherwise applicable,
the Council will endeavor to identify
appropriate substitutes. In addition, the
Council will, to the extent practicable,
seek to avoid unnecessary and
unintended anti-competitive effects
from its selection of appropriate metrics.

Retail payment systems. Several
commenters made suggestions regarding
the Council’s consideration of FMUs
operating retail payment systems, which
one commenter defined as including
check, Automated Clearing House
(“ACH”), and debit and credit card
networks.3% Specifically, a number of
these commenters stated that retail
payment systems are not systemically
important and should not be designated
as such for a variety of reasons,
including the fact that they process low
aggregate value transactions with broad
availability of substitutes. These
commenters urged the Council to
reconsider its position against including
a categorical exclusion of retail payment
systems from consideration.3¢ Two
commenters acknowledged the
Council’s proposed rationale for not
categorically excluding retail payment
systems, but suggested that the final rule
contain a rebuttable presumption that
retail payment systems are not
systemically important.3” Some
commenters suggested that in the
absence of a categorical exclusion, the
Council consider the extent of existing
regulatory oversight over retail payment
systems, the different structures of retail
payment systems, and finality in
settlement.38 One of these commenters
suggested that the Council broadly
interpret the “availability of substitutes”
subcategory contained in section
1320.10(d)(2) of the proposed rule to
include any payment method that
satisfies the same payment need.39
Conversely, one commenter urged the
Council to, at a minimum, designate
large credit card systems, on the basis
that not doing so would put the Council
in a position where it would not be

35 See comment letter from the American Bankers
Association (May 27, 2011) (hereinafter “ABA
letter”), p. 4.

36 See e.g., MasterCard letter, supra, at 2 and
AMEX letter, supra, at 2.

37 MasterCard letter, supra, at 2, and NACHA
letter, supra, at 3.

38 AMEX letter, supra, at 2-5, and NACHA letter,
supra, at 3

39 See e.g., NACHA letter, supra, at 4.
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fulfilling its responsibilities under the
DFA .40

The Council recognizes that the
definition of an FMU covers a large
number of systems and a larger number
of system operators. Within payment
systems, the Council expects to focus on
FMUs that operate large-value systems
and not on FMUs that operate low-value
systems for which there appear to be
readily available and timely alternative
payment mechanisms. However, the
Council has decided against including
in the final rule any categorical
exclusion for FMUs operating retail
payment or other systems, both because
there are not clear distinctions between
various types of systems, and because
such an exclusion would impair the
Council’s ability to respond
appropriately to new information,
changed circumstances, and future
developments. The Council has also
decided against including in the final
rule a rebuttable presumption that retail
payment systems are not systemically
important. The Council believes that
such a presumption is unnecessary
because the initial task of determining
whether any FMU is systemically
important already rests with the
Council 41

The Council also decided not to add
considerations more narrowly tailored
to the characteristics of retail payment
systems, because the Council does not
believe additional considerations are
necessary or appropriate at this time.
For example, as discussed above, the
Council does not believe that the extent
of regulatory oversight is an appropriate
consideration.#2 Lastly, under section
1320.10(d)(2), the Council will consider
with respect to retail payment systems,
the availability of substitute
mechanisms to make low-value
payments.

Subcategories. In the NPRM, the
Council requested comment on whether
the subcategories in the proposed rule
for each specific consideration were
clear, sufficiently detailed, and
appropriate. To the extent applicable,
the Council also sought feedback on the
merits of potential additional
subcategories, as well as the elimination
or modification of the subcategories.

The Council received several
comments on the proposed
subcategories. One commenter
suggested that the Council consider a

40 Americans for Financial Reform letter, supra, at
3.

41 See 12 U.S.C. 5463(c)(2)(C), which provides
that an FMU may request a hearing before the
Council to demonstrate that the Council’s proposed
determination is not supported by substantial
evidence.

42 See 12 U.S.C. 5461.

common methodology for determining
the value of derivatives transactions
across various asset classes and
currencies; an FMU’s potential liquidity
exposure in the event of a participant
default; counterparty credit exposure to
the FMU; and the nature of regulatory
oversight and intermarket linkages of a
particular FMU.43 Another commenter
asserted that corporate governance
arrangements and risk management
oversight practices should be
considered by the Council.**

The Council has considered these
recommendations for designation
determinations and has adopted the
proposed subcategories in the final rule,
with one technical change in
section1320.10(c) regarding interactions
with participants to make clear that the
Council should consider interactions
between participants of the same type of
FMU or PCS activity. Importantly, these
subcategories are neither exclusive nor
rigid, and are provided as illustrative
examples of potential criteria to
improve transparency to market
participants regarding factors that may
be considered in the Council’s
determinations. Nonetheless, the
comments offered on the subcategories
will inform the Council’s analysis.
Furthermore, the Council may consider
additional subcategories or find certain
subcategories inapplicable to specific
cases.

Section 1320.11 Stage Two
Consultation With Financial Market
Utility

In general. In the NPRM, the Council
outlined the two-stage process that the
Council, working with its committees,
will use to designate FMUs. The NPRM
described the stage one assessment
process and explained that those FMUs
that are determined to warrant further
assessment will advance to stage two
(such advancement does not require a
two-thirds vote of Council members
then serving).# The NPRM explained
that FMUs that advance to stage two
will receive written notification from
the Council that they are under
consideration for designation, and that
each such FMU may voluntarily submit

43L,CH letter, supra, at 5.

44 See comment letter from the Council of
Institutional Investors (May 13, 2011) (hereinafter
“Council letter”), p. 1.

45 Section 804 of the DFA requires a vote of no
fewer than two-thirds of the members of the
Council then serving, including the affirmative vote
of the Chairperson of the Council, before the
Council may either designate an FMU or rescind the
designation of an FMU. 12 U.S.C. 5463. The stage
1 and stage 2 processes, including the section
1320.11 consultation process, precede any Council
proposed or final determination to designate an
FMU.

written materials to the Council in
support of, or in opposition to,
designation by the Council within such
time as the Council determines
appropriate. The Council stated that the
stage two consultation process would
help the Council make better informed
decisions in determining whether to
propose or not propose the designation
of an FMU. The Council also noted that
the stage two consultation process
would benefit an FMU by, for example,
enabling it to demonstrate that it is not
systemically important.

Section 1320.11(a) Content of
consultation notices. Two commenters
suggested that the Council’s notices
should specify why the Council is
considering the FMU for potential
designation so that the FMU can prepare
an appropriate response.4® One
commenter suggested that the Council
provide the FMU with all applicable
information the Council relied on in
making the determination to advance an
FMU to stage two.4” The Council agrees
that some degree of specificity is
appropriate in all circumstances, and
additional clarification may be
appropriate under certain
circumstances, such as when the
Council believes it will help an FMU
tailor its response. Accordingly, under
section 1320.12(a) of the final rule, the
Council’s notice of proposed
determination to designate an FMU as
systemically important will contain
proposed findings of fact supporting the
Council’s proposed determination.
Further, the Council expects that
additional clarity, for example, may be
appropriate where an FMU operates
more than one system and the Council
is focusing on only one particular
system for designation. Under those
circumstances, the Council expects that
its notice will identify the system the
Council is reviewing when considering
the FMU for designation.

The Council has decided not to
include in the rule a standard or
requirement to provide FMUs with the
stage one information that informed its
decision to advance an FMU to stage
two. The Council anticipates relying
upon publicly available information and
data from the appropriate Supervisory
Agencies during stage one. Accordingly,
information obtained from one or more
federal agencies with jurisdiction over
an FMU could in some instances
contain confidential supervisory
information not appropriate for
disclosure. Because an FMU under
consideration will have an opportunity

46 See e.g., AMEX letter, supra, at 5-6.
47 Financial Services Roundtable letter, supra, at
2.
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to understand the information
considered by the Council to be most
relevant if the Council proposes to
designate the FMU, the Council believes
its decision not to include in the rule a
standard or requirement regarding
providing stage one information to an
FMU to be appropriate.

Confidentiality of notices. One
commenter suggested that the final rule
should clarify that the Council will keep
confidential a notice or information
request to an FMU regarding its
potential designation.4® Another
commenter suggested that the Council
implement procedures that provide
market participants the opportunity to
offer input on the possible designation
of an FMU.4° The Council considered
these two comments and determined
that it will not publicize the notices or
information requests 5° submitted to
FMUs. The Council understands that
maintaining the confidentiality of the
notices and information requests is
important to prevent potentially
destabilizing market speculation that
could occur if the Council were to make
such notices public. This approach also
is consistent with the DFA, which
provides that any materials prepared by
the Council regarding its assessment of
the systemic importance of FMUs shall
be exempt from disclosure pursuant to
the Freedom of Information Act.51
Finally, the Council will in its annual
report to Congress disclose publicly its
final designation determinations and the
basis for those determinations as
required by Section 112 of the DFA.52

Section 1320.11(b) Timeframe to
respond to notices. In the NPRM, the
Council requested comment on the
merits of establishing a set time period
for FMUs to submit written materials to
the Council or whether flexibility in the
time permitted for FMUs to submit
information is appropriate. One
commenter stated that FMUs should
have at least 60 days to provide
information to the Council after
receiving a consultative notice and that
the final rule should contain a
mechanism by which an FMU can

48 AMEX letter, supra, at 5.

49DTCC letter, supra, at 6.

50 Council information requests to FMUs are
covered by section 1320.20 of the proposed rule,
which provides that the Council’s notice must
describe the basis for the Council’s belief that the
FMU is, or is likely to become, systemic important.

515 U.S.C. 552. See 12 U.S.C. 5468(g). At the
same time, the Council recognizes that the FMU
itself (as opposed to the Council or a Supervisory
Agency) may be required to disclose notices or
information requests to the extent required by
applicable law, particularly if the FMU is a public
company required to comply with federal securities
laws.

5212 U.S.C. 5322(a)(2)(N)(iv).

request an extension.53 Another
commenter suggested that, in the
absence of an emergency, FMUs should
be given 90 days to respond to Council
notices or requests.>* The Council
considered these comments and
determined that a set 60-day or 90-day
response time is too inflexible and, in
most cases, too long, particularly in
light of the fact that any FMU that the
Council may later propose to designate
will have a second opportunity to
submit written materials to the Council
under section 1320.12 of the final rule.
However, the Council believes that there
may be exceptional circumstances
where a 60-day, 90-day, or even longer
response time may be appropriate. As a
result, the Council believes that it is
appropriate to preserve administrative
flexibility to tailor a response time to
the particular facts and circumstances
for each FMU, so as to avoid pro forma
delay in inappropriate circumstances.

Therefore, the final rule is
substantively similar to the proposed
rule, except that the Council revised
section 1320.11(b)(3) to require the
Council to consider only those written
materials that are “timely”” submitted by
the FMU.

Section 1320.12 Advance Notice of
Proposed Determination

The proposed rule outlined the
process by which the Council will
provide an FMU with advance notice
and an opportunity for a hearing to
contest the Council’s proposed
designation of an FMU as systemically
important or a proposed rescission of a
prior designation. One commenter noted
that a two-thirds vote of the Council is
necessary for a proposed designation
and suggested that section 1320.12
directly state the two-thirds Council
vote standard.5® The Council agrees
with the suggestion, and has revised
section 1320.12(a) of the final rule to
state that a proposed determination of
designation or rescission shall be made
by a vote of the Council under section
1320.13(c).

The Council has also made several
non-substantive changes to section
1320.12 to provide greater clarity.56

53 Financial Services Roundtable letter, supra, at
2.

54 AMEX letter, supra, at 5.

55 Financial Services Roundtable letter, supra, at
2.

56 For example, changes to § 1320.12 clarify that
before the Council makes a final determination to
rescind a designated FMU’s designation of systemic
importance, the Council must provide the
designated FMU with advance notice of the
proposed rescission, including the right to request
a written or oral hearing to challenge the proposed
rescission.

Section 1320.13 Council
Determination Regarding Systemic
Importance

The proposed rule set out the
requirement for the Council to designate
an FMU and rescind the designation of
an FMU depending on whether the
FMU is, or is likely to become,
systemically important. The proposed
rule provided that any proposed or final
determination by the Council is non-
delegable and requires at least a two-
thirds vote of the voting members then
serving, including the affirmative vote
of the Chairperson of the Council. These
requirements track the language in
section 804(a)(1) of the DFA.57

In the NPRM, the Council proposed to
reassess designated FMUs at least
annually, as well as conduct stage one
reviews of FMUs that appear to be, or
that appear likely to become,
systemically important. One commenter
recommended adding a provision
allowing an FMU to apply to be
designated as systemically important as
well as to apply to have such
designation rescinded.>8 Another
commenter suggested that the final rule
provide for periodic reexamination and
reevaluation of FMU designations.59
The Council agrees that a periodic
review of each designated FMU should
help to maintain the integrity of the
designation process and minimize the
risk of unnecessary regulatory burdens
on a designated FMU, particularly in
light of the fact that an FMU’s role in
the financial system will not be static.
Similarly, the Council believes that a
periodic review of any FMUs that are
potentially systemically important, but
that have not been designated as such,
is important to evaluate any new
developments in the roles these FMUs
have in the financial system. As a result,
the Council anticipates conducting
reviews of both designated FMUs and
potentially systemically important
FMUs on a periodic basis.

However, the Council believes that it
is important to retain flexibility in the
timing for periodic reviews in order to
take into account evolving market
conditions. Accordingly, the Council is
not including a provision regarding
periodic reviews in the final rule. In
addition, taking into consideration the
anticipated periodic reviews, the
Council does not believe that it is
necessary or appropriate to include
provisions in the final rule for an
“application process” that an FMU
could use to apply for designation or to
seek rescission of a designation.

57 See 12 U.S.C. 5463(a)(1).
58 See LCH letter, supra, at 7.
59 See DTCC letter, supra, at 4.
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Section 1320.13(a) Likely to become
systemically important. One commenter
suggested that when a designation is
based on an assessment that an FMU is
likely to become systemically important,
as opposed to an FMU already being
systemically important, the Council
should make this differentiation clear.6°
The Council considered this comment
and expects that it will state in both its
proposed determination letter, under
section 1320.12, and its final
determination letter, under section
1320.15, whether the proposed and final
determinations are based on whether
the FMU is systemically important or is
likely to become systemically important.

The Council also recognizes that for
newly formed or start-up FMUs,
complete information regarding each of
the four specific considerations may not
be available or cover a sufficient
historical period. In such cases, the
Council will need to consider whether
such an FMU “is likely to become
systematically important.” In doing so,
the Council will take into consideration
available information regarding the four
specific considerations, including
estimates and projections of volume and
value of cleared or settled transactions.
In addition, the Gouncil will consider
the importance to the financial system
and financial institutions of the
market(s) and products to be supported
by the FMU, the availability of
substitutes for the FMU, the type and
nature of expected participants and
risks to be borne by the FMU. In
designating a newly formed FMU that is
likely to become systemically important,
the Council also recognizes that the
FMU may not in fact ultimately achieve
over time a level and scope of activity
that would pose systemic risk to the
U.S. financial system. As a general
matter, the Council expects to evaluate
annually whether any previous
designations should be rescinded.
Where a newly formed FMU does not
achieve a level and scope of activity that
would pose systemic risk to the U.S.
financial system, the Council would
then consider rescinding the FMU
designation under section 1320.13(b).

Section 1320.13(c) Council
membership at time of designation
determinations. One commenter
suggested that the Council make no
proposed or final determinations
regarding designations of FMUs until all
voting and non-voting members of the
Council are in place.6* The Council
determined that this suggestion conflicts
with language in the DFA specifying

60 ,CH letter, supra, at 7.
61Financial Services Roundtable letter, supra, at
2.

that designations are to be made “by a
vote of not fewer than %4 of members
then serving. * * * 62 As aresult, the
Council decided to retain the language
of the proposed rule. The Council has
also made several non-substantive
changes to provide greater clarity with
regard to proposed and final
determinations.

Section 1320.14 Emergency Exception

The proposed rule authorized the
Council to waive or modify any or all
of the notice, hearing, and other
requirements of sections 1320.11 and
1320.12 with respect to an FMU if (1)
the Council determined that the waiver
or modification is necessary to prevent
or mitigate an immediate threat to the
financial system posed by the FMU and
(2) the Council provides notice of the
waiver or modification to the applicable
FMU, as soon as practicable, but not
later than 24 hours after the waiver or
modification. Invoking the emergency
exception would require the affirmative
vote of at least two-thirds of the Council
members then serving, including the
affirmative vote of the Chairperson of
the Council. The Council requested
comment on whether it should provide
a designated FMU an opportunity for a
hearing to contest the Council’s
determination to waive the notification
and hearing requirements and the extent
to which the opportunity for a hearing
should mirror section 113(f)(4) and (5)
of the DFA.

One commenter suggested that, when
the Council invokes the emergency
exception, the Council should disclose
the basis for its decision and give the
FMU the option of an after-the-fact
hearing to contest such decision.63 The
Council agrees with the comment and
has revised section 1320.14 accordingly.
The procedures governing the conduct
of an after-the-fact hearing are
substantively similar to those contained
in section 1320.12 of the final rule,
except that any waiver or modification
under the emergency exception will
take effect immediately.

Section 1320.15 Notification of Final
Determination Regarding Systemic
Importance

The proposed rule set the deadline for
the Council to notify an FMU of the
Council’s final determination after
providing the FMU notice of the
proposed determination and an
opportunity for a hearing. The proposed
rule substantially mirrored the
requirements contained in the DFA. The
Council requested comment on whether

6212 U.S.C. 5463(a)(1) (emphasis added).
63 LCH letter, supra, at 8.

it should provide findings of fact in its
final determination notification to an
FMU that did not timely request a
hearing. One commenter suggested that
the Council’s final determination
notification to an FMU that did not
timely request a hearing should include
the Council’s factual findings.64 The
Council has decided not to include
findings of fact in the “notification of
final determination if no hearing”
because the section substantively
mirrors the DFA.85 The Council revised
section 1320.15 of the final rule to
clarify the date by which the Council
must provide to an FMU written
notification of the final determination of
the Council after a hearing. Specifically,
the Council must provide written
notification within 60 calendar days of
the “hearing date.”” The definition of the
term “hearing date” distinguishes
between hearings conducted through
the submission of written materials and
hearings conducted through oral
argument and oral testimony.

Section 1320.16 Extension of Time
Period

The proposed rule authorized the
Council to extend the time periods by
which an FMU may request a hearing
and submit written materials to contest
the Council’s proposed determination,
the 24 hour time period for the Council
to notify an FMU of an emergency
designation, and the time period for the
Council to notify an FMU of its final
determination. One commenter
suggested that FMUs should have no
longer than 90 days to request a hearing
and submit written materials to contest
a proposed determination; that the
Council should not extend the 24-hour
time period for the Council to notify an
FMU of an emergency designation; and
that the Council should notify an FMU
of its final determination within 90
days.®® The Council considered the
suggestions and decided to adopt
section 1320.16 substantially as
proposed, because it substantively
mirrors the DFA and provides the
Council with flexibility to grant itself
and FMUs extensions of time as
necessary or appropriate.5” The final
rule contains one change in that it
clarifies that the Council may extend
“any”” time period established in
sections 1320.12, 1320.14, or 1320.15.

64.CH letter, supra, at 8.
65 See 12 U.S.C. 5463(d)(2).
66 LCH letter, supra, at 8.
67 See 12 U.S.C. 5363(e).
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Section 1320.20 Council Information
Collection and Coordination

The proposed rule authorized the
Council to require an FMU to submit
information that the Council may
require for the sole purpose of assessing
whether the FMU is systemically
important. However, before the Council
may impose an information collection
burden on an FMU, the Council must
have reasonable cause to believe that the
FMU meets the standards for systemic
importance. The Council must also
coordinate with the FMU’s Supervisory
Agency to determine if the requested
information is available from or may be
obtained by the Supervisory Agency. If
the Supervisory Agency is unable to
provide the Council with the requested
information in less than 15 calendar
days after the date the material is
requested, the Council may then request
the information directly from the FMU.
In requesting information from an FMU,
the Council must provide a written
explanation of the basis for the
Council’s reasonable cause
determination. The Council requested
comment on the utility of providing an
FMU with a written explanation of the
basis for its belief that the FMU is
systemically important.

Several commenters generally
supported the proposed approach. For
example, one commenter agreed that,
before requiring an FMU to provide
information for purposes of assessing
systemic significance, the Council
should determine that it has reasonable
cause to believe that the FMU meets the
standards for systemic importance and
that such information cannot be timely
obtained from the FMU’s Supervisory
Agency.®8 Another commenter agreed
that the Council should provide an FMU
with a written explanation of the basis
for the Council’s belief that the FMU is
systemically important before requiring
an FMU to provide information to the
Council.®?

Several commenters, on the other
hand, suggested revisions. For example,
one commenter stated that FMUs should
be able to bypass information
submission requirements by consenting
to designation.”® Another commenter
suggested that the Council redraft the
regulatory text to make clear that the
Council will not collect information
directly from FMUs during stage one.7?
This commenter also suggested that the
Council take into account the expense of
the FMU data collection process when

68 Financial Services Roundtable letter, supra, at
4.

69 ,CH letter, supra, at 9.

70 OCC letter, supra, at 2.

71 ABA letter, supra, at 4.

it makes requests for information from
retail FMUs.72

The Council considered these
comments and has determined to adopt
section 1320.20 substantially as
proposed. The Council will not allow an
FMU to bypass information submission
requirements by consenting to
designation. The Council has a
responsibility to determine whether an
FMU meets the standards for systemic
importance. With respect to the
suggestion that the Council restrict itself
from collecting information directly
from FMUs during stage one and that
the Council take into account the
expenses involved in data collection,
the Council expects, as a general matter,
not to collect any information from
FMUs during stage one; rather, the
Council expects that, in most instances,
it will obtain the required information
during stage one from publicly available
sources and an FMU’s Supervisory
Agency. Nevertheless, the final rule
limits the Council’s ability to require
FMUs to submit information by
providing that the Council can request
information only if it has reasonable
cause to believe the FMU is, or is likely
to become, systemically important and
after coordinating with the FMU’s
Supervisory Agency. Accordingly, the
Council has not adopted additional
restrictions on the methods or timing of
collecting information from FMUs in the
final rule because the Council believes
that these restrictions appropriately
balance the needs of the Council to
timely obtain sufficient information
about FMUs with the costs associated
with collecting such information. Once
the Council has completed at least one
full cycle of designations and
reevaluations of designated FMUs, the
Council will reexamine whether any
changes to its analytical framework are
warranted, including whether any
changes to the information-collection
provisions of the rule may be
appropriate.

Moreover, the final rule makes
clarifying changes to one of the
prerequisites for the Council to collect
information from an FMU. The
proposed rule required the Council to
determine that it has reasonable cause to
believe that an FMU meets the
standards for systemic importance. The
final rule provides that the Council
must determine that it has reasonable
cause to believe that the FMU is, or is
likely to become, systemically
important. The Council made this
change to conform this information
collection prerequisite to the standard
in section 1320.10 by which the Council

72 ABA letter, supra, at 3.

will determine whether to make a
proposed or final determination.

II1I. Administrative Law Matters

Regulatory Flexibility Act

The Council certifies that this final
rule will not have a significant
economic impact on a substantial
number of small entities. The final rule
would apply only to FMUs whose
failure could pose a threat to the
stability of the U.S. financial system.
Size is an important factor, although not
the exclusive factor, in assessing
whether an FMU’s failure could pose a
threat to the stability of the U.S.
financial system. However, the Council
does not expect the rule to directly
affect a substantial number of small
entities. Accordingly, a final regulatory
flexibility analysis under the Regulatory
Flexibility Act (5 U.S.C. 601, et seq.) is
not required.

Paperwork Reduction Act

The collection of information
contained in this final rule has been
reviewed and approved by the Office of
Management and Budget (OMB) in
accordance with the requirements of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)) under control number
1505—. An agency may not conduct or
sponsor, and an organization is not
required to respond to, a collection of
information unless it displays a valid
control number assigned by OMB.

The collection of information that is
contained in this final rulemaking is
found in sections section 1320.11,
section 1320.12, section 1320.14, and
section 1320.20. The collection of
information in section 1320.11 affords
financial market utilities that are under
consideration for designation, or
rescission of designation, an
opportunity to submit written materials
to the Council in support of, or in
opposition to, designation or rescission
of designation. The collection of
information in section 1320.12 is
required by section 804(c)(2)(C) of the
DFA and affords financial market
utilities an opportunity to contest a
proposed determination of the Council
by requesting a hearing and submitting
written materials (or, at the sole
discretion of the Council, oral testimony
and oral argument). The collection of
information in section 1320.14 affords
financial market utilities an opportunity
to contest the Council’s waiver or
modification of the notice, hearing, or
other requirements contained in section
1320.11 and section 1320.12 by
requesting a hearing and submitting
written materials (or, at the sole
discretion of the Council, oral testimony



Federal Register/Vol. 76, No. 144/ Wednesday, July 27, 2011/Rules and Regulations

44773

and oral argument). The collection of
information in section 1320.20 is
authorized by section 809 of the DFA
and will be used by the Council to
determine whether to designate or
rescind the designation of an FMU. The
collection of information under section
1320.20 is mandatory. The likely
respondents are businesses or other for-
profit and not-for-profit organizations.

The estimated total annual reporting
burden associated with the collection of
information in this final rule is 500
hours.

Executive Order 12866

Executive Orders 13563 and 12866
direct agencies to assess costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been designated a “significant
regulatory action” although not
economically significant, under section
3(f) of Executive Order 12866.
Accordingly, the rule has been reviewed
by the Office of Management and
Budget.

IV. Text of Final Rule
List of Subjects in 12 CFR Part 1320

Administrative practice and
procedure, Banks, Banking, Commodity
futures, Electronic funds transfers,
Financial market utilities, Securities.

For the reasons set forth in the
preamble, the Financial Stability
Oversight Council establishes 12 CFR
chapter XIII, consisting of part 1320, to
read as follows:

CHAPTER XIlII—FINANCIAL STABILITY
OVERSIGHT COUNCIL

PART 1320—DESIGNATION OF
FINANCIAL MARKET UTILITIES

Sec.

Subpart A—General

1320.1 Authority and purpose.
1320.2 Definitions.

Subpart B—Consultations, Determinations
and Hearings

1320.10 Factors for consideration in
designations.

1320.11 Consultation with financial market
utility.

1320.12 Advance notice of proposed
determination

1320.13 Council determination regarding
systemic importance.

1320.14 Emergency exception.

1320.15 Notification of final determination
regarding systemic importance.

1320.16 Extension of time periods.

Subpart C—Information Collection

1320.20 Council information collection and
coordination.

Authority: 12 U.S.C. 5321; 12 U.S.C. 5322;
12 U.S.C. 5463; 12 U.S.C. 5468; 12 U.S.C.
5469

Subpart A—General

§1320.1 Authority and purpose.

(a) Authority. This part is issued by
the Financial Stability Oversight
Council under sections 111, 112, 804,
809, and 810 of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act (“Dodd-Frank Act”) (12 U.S.C.
5321, 5322, 5463, 5468, and 5469).

(b) Purpose. The purpose of this part
is to set forth the standards and
procedures governing the Council’s
designation of a financial market utility
that the Council determines is, or is
likely to become, systemically
important.

§1320.2 Definitions.

The terms used in this part have the
following meanings:

Appropriate Federal banking agency.
The term “appropriate Federal banking
agency’” has the same meaning as in
section 3(q) of the Federal Deposit
Insurance Act (12 U.S.C. 1813(q)), as
amended.

Board of Governors. The term “Board
of Governors” means the Board of
Governors of the Federal Reserve
System.

Council. The term ““Council” means
the Financial Stability Oversight
Council.

Designated clearing entity. The term
“designated clearing entity” means a
designated financial market utility that
is a derivatives clearing organization
registered under section 5b of the
Commodity Exchange Act (7 U.S.C.
7a—1) or a clearing agency registered
with the Securities and Exchange
Commission under section 17A of the
Securities Exchange Act of 1934 (15
U.S.C. 78g-1).

Designated financial market utility.
The term “designated financial market
utility” means a financial market utility
that the Council has designated as
systemically important under § 1320.13.

Financial institution. The term
“financial institution”—

(1) Means—

(i) A depository institution as defined
in section 3 of the Federal Deposit
Insurance Act (12 U.S.C. 1813);

(ii) A branch or agency of a foreign
bank, as defined in section 1(b) of the
International Banking Act of 1978 (12
U.S.C. 3101);

(iii) An organization operating under
section 25 or 25A of the Federal Reserve
Act (12 U.S.C. 601-604a and 611
through 631);

(iv) A credit union, as defined in
section 101 of the Federal Credit Union
Act (12 U.S.C. 1752);

(v) A broker or dealer, as defined in
section 3 of the Securities Exchange Act
of 1934 (15 U.S.C. 78c);

(vi) An investment company, as
defined in section 3 of the Investment
Company Act of 1940 (15 U.S.C. 80a-3);

(vii) An insurance company, as
defined in section 2 of the Investment
Company Act of 1940 (15 U.S.C. 80a-2);

(viii) An investment adviser, as
defined in section 202 of the Investment
Advisers Act of 1940 (15 U.S.C. 80b-2);

(ix) A futures commission merchant,
commodity trading advisor, or
commodity pool operator, as defined in
section 1a of the Commodity Exchange
Act (7 U.S.C. 1a); and

(x) Any company engaged in activities
that are financial in nature or incidental
to a financial activity, as described in
section 4 of the Bank Holding Company
Act of 1956 (12 U.S.C. 1843(k)).

(2) Does not include designated
contract markets, registered futures
associations, swap data repositories, and
swap execution facilities registered
under the Commodity Exchange Act (7
U.S.C. 1 et seq.), or national securities
exchanges, national securities
associations, alternative trading
systems, securities information
processors solely with respect to the
activities of the entity as a securities
information processor, security-based
swap data repositories, and swap
execution facilities registered under the
Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.), or designated
clearing entities, provided that the
exclusions in this paragraph apply only
with respect to the activities that require
the entity to be so registered.

Financial market utility. The term
“financial market utility”—

(1) Means any person that manages or
operates a multilateral system for the
purpose of transferring, clearing, or
settling payments, securities, or other
financial transactions among financial
institutions or between financial
institutions and the person; and

(2) Does not include—

(i) Designated contract markets,
registered futures associations, swap
data repositories, and swap execution
facilities registered under the
Commodity Exchange Act (7 U.S.C. 1 et
seq.), or national securities exchanges,
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national securities associations,
alternative trading systems, security-
based swap data repositories, and swap
data execution facilities registered
under the Securities Exchange Act of
1934 (15 U.S.C. 78a et seq.), solely by
reason of their providing facilities for
comparison of data respecting the terms
of settlement of securities or futures
transactions effected on such exchange
or by means of any electronic system
operated or controlled by such entities,
provided that the exclusions in this
clause apply only with respect to the
activities that require the entity to be so
registered; and

(ii) Any broker, dealer, transfer agent,
or investment company, or any futures
commission merchant, introducing
broker, commodity trading advisor, or
commodity pool operator, solely by
reason of functions performed by such
institution as part of brokerage, dealing,
transfer agency, or investment company
activities, or solely by reason of acting
on behalf of a financial market utility or
a participant therein in connection with
the furnishing by the financial market
utility of services to its participants or
the use of services of the financial
market utility by its participants,
provided that services performed by
such institution do not constitute
critical risk management or processing
functions of the financial market utility.

Hearing date. The term “hearing
date” means the later of—

(1) The date on which the Council
receives all of the written materials
timely submitted by the financial
market utility for a hearing that is
conducted without oral testimony; or

(2) The final date on which the
Council convenes for the financial
market utility to present oral testimony.

Payment, clearing, or settlement
activity.

(1) The term “payment, clearing, or
settlement activity” means an activity
carried out by 1 or more financial
institutions to facilitate the completion
of financial transactions, but shall not
include any offer or sale of a security
under the Securities Act of 1933 (15
U.S.C. 77a et seq.), or any quotation,
order entry, negotiation, or other pre-
trade activity or execution activity.

(2) For purposes of paragraph (1) of
this definition, the term ‘‘financial
transaction” includes—

(i) Funds transfers;

(ii) Securities contracts;

(iii) Contracts of sale of a commodity
for future delivery;

(iv) Forward contracts;

(v) Repurchase agreements;
(vi) Swaps;

(vii) Security-based swaps;
(

viii) Swap agreements;

(ix) Security-based swap agreements;

(x) Foreign exchange contracts;

(xi) Financial derivatives contracts;
and

(xii) Any similar transaction that the
Council determines to be a financial
transaction for purposes of this part.

(3) When conducted with respect to a
financial transaction, payment, clearing,
and settlement activities may include—

(i) The calculation and
communication of unsettled financial
transactions between counterparties;

(ii) The netting of transactions;

(iii) Provision and maintenance of
trade, contract, or instrument
information;

(iv) The management of risks and
activities associated with continuing
financial transactions;

(v) Transmittal and storage of
payment instructions;

(vi) The movement of funds;

(vii) The final settlement of financial
transactions; and

(viii) Other similar functions that the
Council may determine.

(4) Payment, clearing, and settlement
activities shall not include public
reporting of swap transactions under
section 727 or 763(i) of the Dodd-Frank
Act.

Supervisory Agency. (1) The term
“Supervisory Agency”’ means the
Federal agency that—

(i) Has primary jurisdiction over a
designated financial market utility
under Federal banking, securities, or
commodity futures laws as follows—

(A) The Securities and Exchange
Commission, with respect to a
designated financial market utility that
is a clearing agency registered with the
Securities and Exchange Commission;

(B) The Commodity Futures Trading
Commission, with respect to a
designated financial market utility that
is a derivatives clearing organization
registered with the Commodity Futures
Trading Commission;

(C) The appropriate Federal banking
agency, with respect to a designated
financial market utility that is an
institution described in section 3(q) of
the Federal Deposit Insurance Act;

(D) The Board of Governors, with
respect to a designated financial market
utility that is otherwise not subject to
the jurisdiction of any agency listed in
paragraphs (1)(i), (ii), and (iii) of this
definition; or

(ii) Would have primary jurisdiction
over a financial market utility if the
financial market utility were a
designated financial market utility
under paragraph (1) of this definition.

(2) If a financial market utility is
subject to the jurisdictional supervision
of more than one agency listed in

paragraph (1) of this definition, then
such agencies should agree on one
agency to act as the Supervisory
Agency, and if such agencies cannot
agree on which agency has primary
jurisdiction, the Council shall decide
which is the Supervisory Agency for
purposes of this part.

Systemically important and systemic
importance. The terms “‘systemically
important” and “systemic importance”
mean a situation where the failure of or
a disruption to the functioning of a
financial market utility could create, or
increase, the risk of significant liquidity
or credit problems spreading among
financial institutions or markets and
thereby threaten the stability of the
financial system of the United States.

Subpart B—Consultations,
Determinations and Hearings

§1320.10 Factors for consideration in
designations.

In making any proposed or final
determination with respect to whether a
financial market utility is, or is likely to
become, systemically important under
this part, the Council shall take into
consideration:

(a) The aggregate monetary value of
transactions processed by the financial
market utility, including without
limitation—

(1) The number of transactions
processed, cleared or settled;

(2) The value of transactions
processed, cleared or settled; and

(3) The value of other financial flows.

(b) The aggregate exposure of the
financial market utility to its
counterparties, including without
limitation—

(1) Credit exposures, which includes
but is not limited to potential future
exposures; and

(2) Liquidity exposures.

(c) The relationship,
interdependencies, or other interactions
of the financial market utility with other
financial market utilities or payment,
clearing, or settlement activities,
including without limitation
interactions with different types of
participants in those utilities or
activities.

(d) The effect that the failure of or a
disruption to the financial market utility
would have on critical markets,
financial institutions, or the broader
financial system, including without
limitation—

(1) Role of the financial market utility
in the market served;

(2) Availability of substitutes;

(3) Concentration of participants;

(4) Concentration by product type;

(5) Degree of tiering; and
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(6) Potential impact or spillover in the
event of a failure or disruption.

(e) Any other factors that the Council
deems appropriate.

§1320.11 Consultation with financial
market utility.

Before providing a financial market
utility notice of a proposed
determination under §1320.12, the
Council shall provide the financial
market utility with—

(a) Written notice that the Council is
considering whether to make a proposed
determination with respect to the
financial market utility under § 1320.13;
and

(b) An opportunity to submit written
materials to the Council, within such
time as the Council determines to be
appropriate, concerning—

(1) Whether the financial market
utility is systemically important taking
into consideration the factors set out in
§1320.10; and

(2) Proposed changes by the financial
market utility that could—

(i) Reduce or increase the inherent
systemic risk the financial market utility
poses and the need for designation
under §1320.13; or

(ii) Reduce or increase the
appropriateness of rescission under
§1320.13.

(3) The Council shall consider any
written materials timely submitted by
the financial market utility under this
section before making a proposed
determination under section 1320.13.

§1320.12 Advance notice of proposed
determination.

(a) Notice of proposed determination
and opportunity for hearing. Before
making any final determination on
designation or rescission under
§ 1320.13, the Council shall propose a
determination and provide the financial
market utility with advance notice of
the proposed determination, and
proposed findings of fact supporting
that determination. A proposed
determination shall be made by a vote
of the Council in the manner described
in § 1320.13(c).

(b) Request for hearing. Within 30
calendar days from the date of any
provision of notice of the proposed
determination of the Council, the
financial market utility may request, in
writing, an opportunity for a written or
oral hearing before the Council to
demonstrate that the proposed
designation or rescission of designation
is not supported by substantial
evidence.

(c) Written submissions. Upon receipt
of a timely request, the Council shall fix
a time, not more than 30 calendar days

after receipt of the request, unless
extended by the Council at the request
of the financial market utility, and place
at which the financial market utility
may appear, personally or through
counsel, to submit written materials, or,
at the sole discretion of the Council, oral
testimony and oral argument.

§1320.13 Council determination regarding
systemic importance.

(a) Designation determination. The
Council shall designate a financial
market utility if the Council determines
that the financial market utility is, or is
likely to become, systemically
important.

(b) Rescission determination. The
Council shall rescind a designation of
systemic importance for a designated
financial market utility if the Council
determines that the financial market
utility no longer meets the standards for
systemic importance.

(c) Vote required. Any determination
under paragraph (a) or (b) of this section
and any proposed determination under
§1320.12 shall—

(1) Be made by the Council and must
not be delegated by the Council; and

(2) Require the vote of not fewer than
two-thirds of the members of the
Council then serving, including the
affirmative vote of the Chairperson of
the Council.

(d) Consultations. Before making any
determination under paragraph (a) or (b)
of this section or any proposed
determination under § 1320.12, the
Council shall consult with the relevant
Supervisory Agency and the Board of
Governors.

§1320.14 Emergency exception.

(a) Emergency exception.
Notwithstanding §§ 1320.11 and
1320.12, the Council may waive or
modify any or all of the notice, hearing,
and other requirements of §§1320.11
and 1320.12 with respect to a financial
market utility if—

(1) The Council determines that the
waiver or modification is necessary to
prevent or mitigate an immediate threat
to the financial system posed by the
financial market utility; and

(2) The Council provides notice of the
waiver or modification, and an
explanation of the basis for the waiver
or modification, to the financial market
utility concerned, as soon as practicable,
but not later than 24 hours after the
waiver or modification.

(b) Vote required. Any determination
by the Council under paragraph (a) to
waive or modify any of the requirements
of §§1320.11 and 1320.12 shall—

(1) Be made by the Council; and

(2) Require the affirmative vote of not
fewer than two-thirds of members then

serving, including the affirmative vote
of the Chairperson of Council.

(c) Request for hearing. Within 10
calendar days from the date of any
provision of notice of waiver or
modification of the Council, the
financial market utility may request, in
writing, an opportunity for a written or
oral hearing before the Council to
demonstrate that the basis for the waiver
or modification is not supported by
substantial evidence.

(d) Written submissions. Upon receipt
of a timely request, the Council shall fix
a time, not more than 30 calendar days
after receipt of the request, and place at
which the financial market utility may
appear, personally or through counsel,
to submit written materials, or, at the
sole discretion of the Counsel, oral
testimony and oral argument.

(e) Notification of hearing
determination. If a financial market
utility makes a timely request for a
hearing under paragraph (c) of this
section, the Council shall, not later than
30 calendar days after the hearing date,
notify the financial market utility of the
determination of the Council, which
shall include a statement of the basis for
the determination of the Council.

§1320.15 Notification of final
determination regarding systemic
importance.

(a) Notification of final determination
after a hearing. Within 60 calendar days
of the hearing date, the Council shall
provide to the financial market utility
written notification of the final
determination of the Council under
§ 1320.13, which shall include findings
of fact upon which the determination of
the Council is based.

(b) Notification of final determination
if no hearing. If the Council does not
receive a timely request for a hearing
under §1320.12, the Council shall
provide the financial market utility
written notification of the final
determination of the Council under
§1320.13 not later than 30 calendar
days after the expiration of the date by
which a financial market utility could
have requested a hearing.

§1320.16 Extension of time periods.

The Council may extend any time
period established in §§1320.12,
1320.14, or 1320.15 as the Council
determines to be necessary or
appropriate.

Subpart C—Information Collection

§1320.20 Council information collection
and coordination.

(a) Information collection to assess
systemic importance. The Council may
require any financial market utility to
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submit such information to the Council
as the Council may require for the sole
purpose of assessing whether the
financial market utility is systemically
important.

(b) Prerequisites to information
collection. Before requiring any
financial market utility to submit
information to the Council under
paragraph (a) of this section, the Council
shall—

(1) Determine that it has reasonable
cause to believe that the financial
market utility is, or is likely to become,
systemically important, considering the
standards set out in § 1320.10; or

(2) Determine that it has reasonable
cause to believe that the designated
financial market utility is no longer, or
is no longer likely to become,
systemically important, considering the
standards set out in § 1320.10; and

(3) Coordinate with the Supervisory
Agency for the financial market utility
to determine if the information is
available from, or may be obtained by,
the Supervisory Agency in the form,
format, or detail required by the
Council.

(c) Timing of response from the
appropriate Supervisory Agency. If the
information, reports, records, or data
requested by the Council under
paragraph (b)(3) of this section are not
provided in full by the Supervisory
Agency in less than 15 calendar days
after the date on which the material is
requested, the Council may request the
information directly from the financial
market utility with notice to the
Supervisory Agency.

(d) Notice to financial market utility
of information collection requirement.
In requiring a financial market utility to
submit information to the Council, the
Council shall provide to the financial
market utility the following—

(1) Written notice that the Council is
considering whether to make a proposed
determination under §1320.12; and

(2) A description of the basis for the
Council’s belief under paragraphs (b)(1)
or (b)(2) of this section.

Dated: July 20, 2011.

Alastair Fitzpayne,

Deputy Chief of Staff and Executive Secretary,
Department of the Treasury.

[FR Doc. 2011-18948 Filed 7-26—11; 8:45 am]
BILLING CODE 4810-25-P-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 40
RIN 3038-AD07

Provisions Common to Registered
Entities

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final Rule.

SUMMARY: The Commodity Futures
Trading Commission (“Commission”) is
adopting regulations to implement
certain statutory provisions of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (“‘Dodd-Frank Act”). The
Commission also is amending its
existing regulations governing the
submission of new products, rules, and
rule amendments. The final regulations
establish the Commission’s procedural
framework for the submission of new
products, rules, and rule amendments
by designated contract markets
(“DCMs”), derivatives clearing
organizations (“DCOs”’), swap execution
facilities (““SEFs”), and swap data
repositories (“SDRs”). In addition, the
final regulations prohibit event
contracts involving certain excluded
commodities, establish special
submission procedures for certain rules
proposed by systemically important
derivatives clearing organizations
(“SIDCOs”), and stay the certifications
and the approval review periods of
novel derivative products pending
jurisdictional determinations.

DATES: Effective date: September 26,
2011.

FOR FURTHER INFORMATION CONTACT:
Bella Rozenberg, Assistant Deputy
Director, Division of Market Oversight
(“DMO”), at 202—418-5119 or
brozenberg@cftc.gov, Riva Spear
Adriance, Associate Director, DMO at
202-418-5494 or radriance@cftc.gov,
Phyllis Dietz, Associate Director,
Division of Clearing and Intermediary
Oversight at 202—418-5449 or
pdietz@cftc.gov, and Joseph R. Cisewski,
Attorney Advisor, DMO at 202—418—
5718 or jcisewski@cftc.gov, in each case,
at the Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background
II. Amendments to Part 40 of the
Commission’s Regulations
a. Definitions (§40.1)
b. Listing Products for Trading by
Certification (§ 40.2)

¢. Voluntary Submission of New Products
for Commission Review and Approval
(§40.3)

d. Amendments to Terms or Conditions of
Enumerated Agricultural Contracts
(§40.4)

e. Voluntary Submission of Rules for
Commission Review and Approval
(§40.5)

f. Self-Certification of Rules (§ 40.6)

g. Delegations (§ 40.7)

h. Availability of Public Information
(§40.8)

i. Special Certification Procedures for
Submission of Rules by Systemically
Important Derivatives Clearing
Organizations (§ 40.10)

j- Review of Event Contracts Based Upon
Certain Excluded Commodities (§40.11)

k. Staying of Certification and Tolling of
Review Period Pending Jurisdictional
Determination (§40.12)

III. Cost Benefit Considerations
IV. Related Matters
a. Regulatory Flexibility Act
b. Paperwork Reduction Act

I. Background

On November 2, 2010, the
Commission published proposed
regulations to implement certain
statutory provisions of the Dodd-Frank
Act and to amend existing regulations
governing the submission of new
products, rules, and rule amendments.?
The Commission is hereby adopting
final regulations 40.1 through 40.8, as
amended below, and new regulations
40.10 through 40.12 to implement
certain provisions of the Dodd-Frank
Act, to clarify submission-related
regulatory obligations of registered
entities, and to enhance the
Commission’s administration of the
Commodity Exchange Act (“Act”).

The Commission’s final regulations
implement, among other provisions,
Section 745 of the Dodd-Frank Act,
which, effective July 16, 2011, amended
Section 5c of the Act to provide new
procedures for the submission of rules
and rule amendments by DCMs, SEFs,
DCOs, and SDRs.2 The final regulations
also amend existing requirements for
the submission of new products and
prohibit the listing and clearing of
products based upon certain excluded
commodities, if such products involve
statutorily-specified activities or similar
activities determined, by rule or
regulation, to be contrary to the public
interest. In addition, the Commission is
adopting special submission procedures
for certain risk-related rules proposed

117 CFR part 40 Provisions Common to
Registered Entities, 75 FR 67282 (Nov. 2, 2010).

2 Sections 728 and 733 of the Dodd-Frank Act
created two new categories of registered entities,
SEFs and SDRs. Provisions related to the regulation
of these entities will be promulgated in other
Commission rulemakings.
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by SIDCOs.? The SIDCO regulations
implement Section 806(e)(1) of the
Dodd-Frank Act by requiring, among
other things, 60-days advance notice of
proposed rules that may materially
affect the nature or level of risk
presented by the SIDCO. Finally, the
Commission is adopting previously
proposed regulations to stay
certifications and toll approval review
periods for novel derivative products
subject to jurisdictional determinations
by the Commission or the Securities and
Exchange Commission (“SEC”).

Part 40 of the Commission’s
regulations, as amended herein, will
become effective sixty days after
publication in the Federal Register.

II. Amendments to Part 40 of the
Commission’s Regulations

The Commission received nine
comment letters during the 60-day
public comment period following the
publication of its notice of proposed
rulemaking. Seven of these comment
letters were submitted by registered
entities subject to the proposed
regulations. Five comments were
submitted on behalf of DCMs—the CME
Group, Inc. (“CME”), ICE Futures U.S.,
Inc. (“ICE”), the Kansas City Board of
Trade (“KCBOT”), the Minneapolis
Grain Exchange, Inc. (“MGEX”), and
OneChicago LLC Futures Exchange
(“OCX”’)—and two comments were
submitted on behalf of registered
DCOs—the Options Clearing
Corporation (“OCC”) and LCH.Clearnet
Ltd (“LCH”’).# The Commission also
received comments from the Futures
Industry Association (“FIA”), an
organization representing futures
commission merchants, and the
American Benefits Council (“ABC”), an
organization representing pension funds
and other buy-side swaps users.

Many of the comments received by
the Commission offered specific
recommendations for clarification or
modification of proposed regulations;
other comments generally objected to
certain aspects of the proposal. The
Commission, in consideration of these
comments and as detailed below, is
modifying its proposed rules to clarify

3 A SIDCO is a DCO that has been designated as
a systematically important financial market utility
by the Financial Stability Oversight Council
pursuant to Section 804 of the Dodd-Frank Act and
for which the Commission is the Supervisory
Agency. See below section ILi. (discussing § 40.10).

4CME also submitted a comment on the
Commission’s cost-benefit analysis subsequent to
the close of the public comment public for the
proposed rulemaking. The Commission has
addressed CME’s comments in its cost-benefit
analysis, below. CME, KCBOT, and MGEX are also
registered DCOs and they commented on clearing-
related issues.

regulatory obligations under certain
provisions of part 40. The Commission
has otherwise determined to implement
its regulations as originally published
on November 2, 2010.

a. Definitions (§ 40.1)

Three registered entities submitted
comments concerning the proposed
definitions of “rule” and ‘““terms and
conditions” in §40.1 of the
Commission’s regulations. The
Commission has determined to revise
both definitions to address these
comments. In addition, the Commission
is adopting revised language in the
definition of ““terms and conditions” to
provide specific examples of terms and
conditions frequently included in
swaps.

The FIA asked the Commission to
consider whether an amendment to the
§40.1 definition of “rule” might be
appropriate to ensure that the
Commission’s regulations captured
advisories, interpretations, and less
formal means of communicating
policies to market participants. The FIA
noted that registered entities, including
DCMs, may be able to circumvent
regulatory obligations by issuing
communications under a category not
enumerated in the proposed definition
of “rule.” The Commission notes that
“interpretations” and ‘“‘stated policies”
are explicitly included in the present
definition of “rule” and that the non-
exclusive categories enumerated in that
definition are merely examples of the
types of actions that are subject to
Commission review. The Commission’s
position has always been that the
definition of “rule” turns more on
substance than form; that is, a registered
entity cannot avoid regulatory
obligations by adopting what is in
substance a policy or interpretation by
formally issuing the communication
under a category that is not enumerated
in the definition of “rule.”

The Commission nevertheless has
determined to add the term “advisory”
to the list of categories constituting
“rules’” under § 40.1, which should
ensure that registered entities issue
advisories in compliance with all
regulations applicable to “rules.” In
consideration of the FIA’s comments,
the Commission also has determined to
move the phrase “in whatever form
adopted” to ensure that an addition or
deletion to a communication constitutes
a “rule” under §40.1, without regard to
the particular form in which a registered
entity adopts such an amendment. In
this regard, the Commission is clarifying
that the language “in whatever form
adopted” applies to all non-exclusive
categories of “rules” enumerated in

§40.1 and that the enumeration of
particular examples of “rules” does not
imply the exclusion of others.

MGEX commented on the proposed
definition of “rule” as well. In its
comments, MGEX suggested that the
Commission may be exceeding its
authority by requiring DCMs to submit
market maker and trading incentive
programs as ‘‘rules” subject to the
provisions of part 40. MGEX also
commented that the terms and
conditions of such programs should not
be submitted to the Commission for
approval, because, as a policy matter,
the Commission should not substitute
its judgment for “the business judgment
of the registered entities.” Moreover, in
MGEX’s view, the publication of
program terms and conditions could
inhibit negotiations with market
participants. The Commission disagrees
with MGEX and, for the reasons
discussed below, has determined to
continue requiring registered entities to
submit the complete terms and
conditions of market maker and trading
incentive programs to the Commission,
with an appropriate request for
confidential treatment.>

A DCM'’s rules implementing market
maker and trading incentive programs
fall within the Commission’s oversight
authority. Indeed, a number of core
principles touch upon trading issues
that may be implicated by the design of
such programs. Core Principle 9, for
example, establishes the Commission’s
framework for regulating the execution
of transactions, requiring DCMs, like
MGEX, to provide a competitive, open,
and efficient market and mechanism for
execution. The newly-amended Core
Principle 12 also requires DCMs to
establish and enforce rules to protect
markets and market participants from
abusive practices and to promote fair
and equitable trading on designated
contract markets. In addition, market
maker and trading incentive programs
frequently touch upon Core Principle
19, which requires that DCMs avoid
adopting any rules or taking any actions
that result in unreasonable restraints of
trade.

It is not always clear in the first
instance whether the rules
implementing market maker and trading
incentive programs have implications
for a DCM’s compliance with these core
principles. Consequently, for many
years, the Commission has required
registered entities to submit the terms
and conditions of all market maker and

5 Pursuant to § 145.9 of the Commission’s
regulation, registered entities requesting
confidential treatment for program terms and
conditions must, among other things, file a written
justification for the confidential treatment request.
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trading incentive programs to ensure
that, among other things, they do not
incentivize manipulative activities,
unreasonably restrain competition on or
between exchanges, or otherwise
interfere with the fair and efficient
functioning of the marketplace.
Reviewing program rules for compliance
with applicable law is not tantamount to
substituting the Commission’s judgment
for the business judgment of the
registered entity.

The Commission continues to view
such programs as ‘‘agreements * * *
corresponding” to a “trading protocol”
within the §40.1 definition of “rule”
and, as such, all market maker and
trading incentive programs must be
submitted to the Commission in
accordance with procedures established
in part 40. In addition, to further clarify
submission obligations, the Commission
intends to continue reminding each
newly-designated contract market, in its
designation letter, that such programs
are considered ‘“‘rules’” under § 40.1. The
Commission would like to emphasize,
however, that such programs need not
be submitted to the Commission for
approval, as suggested in MGEX’s
comment. Market maker and trading
incentive programs may be submitted
for approval under §40.5, but they also
may be certified and submitted in
accordance with the provisions of
§40.6, which has been the favored
process for submission of market maker
and trading incentive programs to date.

In a similar comment concerning the
Commission’s authority to amend rules
relating to margin, MGEX stated that
“DCMs and DCOs are best qualified to
set margins” in light of their “extensive
historical record for doing this well.”
MGEX recommended that the
Commission provide DCOs ‘“‘the
broadest latitude possible” to establish
appropriate margin rules. The
Commission believes that the final
definition of “rule,” as adopted herein—
and which does not restrict the
Commission’s review of rules relating to
margin levels—is not inconsistent with
the comment submitted by MGEX. As
discussed in the proposed rulemaking,
Section 736 of the Dodd-Frank Act
amends Section 8a(7) of the Act to
permit the Commission to alter or
supplement the rules of a registered
DCO by issuing rules, regulations or
orders regarding margin requirements.
To ascertain whether or not and under
what conditions to issue such rules,
regulations, or orders, the Commission
must be able to review rules “relating to
the setting of levels of margin” in the
first instance, although the Commission
is not authorized to “set specific margin
amounts” under Section 8a(7)(D)(iii) of

the Act. The Commission’s review of
such rules is an appropriate exercise of
its DCO oversight responsibilities and
may not result in the Commission taking
action under Section 8(a)(7).

Finally, OCC recommended that the
Commission reconsider certain language
within the proposed definition of
“terms and conditions” in § 40.1(j).
Specifically, OCC suggested that the
Commission delete language that would
have required “proposed swap or
contract terms and conditions * * * [to]
conform to industry standards or those
terms and conditions adopted by
comparable contracts.” In OCC’s view,
novel products, by their nature, contain
provisions that deviate somewhat from
those in comparable contracts. The
Commission, as suggested by OCC,
intended to prevent registered entities
from designing products that are
economically identical to existing
products but that have “one or more
unique features that serve no apparent
purpose but to prevent fungibility.”
Given the potential adverse effect on
innovation and other proposed
regulatory provisions, the Commission
has determined to revise the definition
of “terms and conditions” to delete the
above-cited language.

To further clarify the definition of
“terms and conditions,” the
Commission is revising § 40.1(j) to
differentiate between the “terms and
conditions” generally applicable to a
contract for the purchase or sale of a
commodity for future delivery, or an
option on such a contract or an option
on a commodity—not including an
option on a commodity that falls within
the definition of a swap—(‘“‘commodity
futures and options contracts™) in
paragraph (j)(1) and the “terms and
conditions” generally applicable to a
swap in paragraph (j)(2). Some of the
“terms and conditions” associated with
commodity futures and options
contracts are different from those
associated with swaps and, accordingly,
the revised format for identifying
particular examples of “terms and
conditions” applicable to each product
type may clarify certain submission
requirements that are dependent on this
definition. For example, the
Commission has determined to revise
the introductory paragraph to the
definition of “terms and conditions” to
include language that describes a swap’s
underlying “trading unit” or
“commodity” as a “description of the
payments to be exchanged under a
swap.”

The examples of “terms and
conditions” generally applicable to
commodity futures and options
contracts and contained in paragraph

(j)(1) are being adopted as proposed,
except that the Commission has
determined to amend the definition to
include “no cancellation ranges” within
subparagraph (vi). However, as
discussed above, the Commission also
has determined to amend and clarify the
definition of “‘terms and conditions” by
separating those terms and conditions
generally applicable to commodity
futures and options contracts from those
generally applicable to swaps.®
Accordingly, the new and final
§40.1(j)(2) provides examples of “terms
and conditions” frequently associated
with swaps,? which the Commission has
determined to clarify and/or renumber
as follows:

e Paragraph (j)(2)(i) defines as a
“term” or “condition” the
“identification of the major group,
category, type or class in which the
swap falls” and “any further sub-group,
category, type or class that further
describes the swap.” 8 To clarify the
meaning of this phrase, a parenthetical
lists “interest rate, commodity, credit, or
equity”’ swaps as non-exclusive
examples of major swap groups. This is
equivalent to a description of the
“quality and other standards that define
the commodity or instrument
underlying the contract” applied to
commodity futures and options
contracts in §40.1()(1)(i);

e Paragraph (j)(2)(ii) refers to
“[n]otional amounts, quantity standards,
or other unit size characteristics.” This
provision, as proposed in paragraph
(j)(15)(i), previously referred only to
“notional values.” The revision clarifies
that there may be more than one way to
state the size of a swap;

e Paragraphs (j)(2)(iii) (any applicable
premiums or discounts for delivery of
nonpar products) and (iv) (trading hours
and the listing of swaps) are parallel to
paragraphs (j)(1)(iii) and (iv), which are
applicable to commodity futures and
options contracts;

e Paragraph (j)(2)(v) for swaps, like
paragraph (j)(1)(v) for commodity

6 The examples of terms and conditions proposed
as paragraphs (j)(1)—(14) are being renumbered as
paragraphs (j)(1)(i) through (xiv) to reflect the
inclusion of paragraph (j)(2) for swaps.

7 The Commission notes that the definition of
“swap” in Section 1a(47)(A)(i) of the Act includes
an option (‘‘any agreement, contract or transaction
(i) that is a put, call, cap, floor, collar, or similar
option of any kind that is for the purchase or sale,
or based on the value of 1, or more interest or other
rates, currencies. * * *”

8 The terminolory used in this provision, i.e.,
‘““group, category, type, or class,” is used to describe
swaps in section 723 of the Dodd-Frank Act,
codified in section 2(h)(2) of the Act, regarding the
review of swaps for a mandatory clearing
determination. See also proposed § 39.5 (process for
review of swaps for mandatory clearing; 75 FR
67277 (Nov. 2, 2010)).
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futures and options contracts, addresses
the pricing basis of the instrument. It
refers to “‘pricing basis for establishing
the payment obligations under, and
mark-to-market value of, the swap
including, as applicable, the accrual
start dates, termination or maturity
dates, and, for each leg of the swap, the
initial cash flow components, spreads,
and points, and the relevant indexes,
prices, rates, coupons, or other price
reference measures.” This incorporates
the provisions of proposed paragraphs
(j)(15)(iii) (indexes), (iv) (relevant prices,
rates or coupons), (vi) (initial cash flow
components), and (x) (spreads and
points). The Commission notes that
other “price reference measures” could
include any factor that might have a
bearing on the price of a swap,
including pricing curves, reference
prices, reference entities or obligations,
reference currencies, disruption
fallbacks, or, given the variety of
existing and potential swap products,
any other term or condition that affects
the pricing basis of the swap;

e Paragraphs (j)(2)(vi) (any price
limits, trading halts, or circuit breaker
provisions, and procedures for the
establishment of daily settlement prices)
and (vii) (position limits, position
accountability standards, and position
reporting requirements) for swaps are
the same as paragraphs (j)(1)(vi) and
(vii), respectively, as applied to
commodity futures and options
contracts;

e Paragraph (j)(2)(viii) refers to
“payment and reset frequency, day
count conventions, business calendars,
and accrual features.” It incorporates
proposed paragraphs (j)(15)(ii) (relevant
dates, tenor and day count conventions),
(vii) (payment and reset frequency),
(viii) (business calendars), and (ix)
(accrual type). Included within this
category are such specifications as
payment, delivery, pricing and reset
dates, day count fractions, holiday
calendars, and accrual features such as
compounding;

e Paragraph (j)(2)(ix) addresses
specifications related to physical
delivery, if physical delivery applies.
The enumerated features are the same as
those listed for commodity futures and
options contracts in paragraph (j)(1)(ix);

e Paragraph (j)(2)(x) relates to cash
settlement and provides “[ilf cash
settled, the definition, composition,
calculation and revision of the cash
settlement price, and the settlement
currency.” This is the same as
paragraph (j)(1)(x) for commodity
futures and options contracts, except
that the new paragraph contains an
additional reference to settlement

currency that incorporates proposed
paragraph (j)(15)(v) (currency);

e Paragraphs (j)(2)(xi), (xii), (xiii) and
(xiv), relating to swaps that are options,
parallel paragraphs (j)(1)(xi), (xii), (xiii)
and (xiv) relating to commodity options
contracts;

o Paragraph (j)(2)(xv) lists “[llife cycle
events” as a term or condition.
Originally included in proposed
paragraph (j)(15)(vi), this encompasses
provisions relating to such attributes as
special assignment, novation, exchange
or other transfer rights or limitations,
special termination events, amendment
provisions, rights to extinguish
obligations under the swap, and special
notice requirements.

The Commission would like to clarify
that these “terms and conditions” apply
to the submission of products for listing
or trading by DCMs and SEFs. The
Commission’s proposed swap-related
examples referenced “swaps cleared by
a derivatives clearing organization,”
which may have suggested that the
examples were relevant only in
connection with rules submitted by
DCOs. The “terms and conditions” of a
swap are relevant to rules that may be
submitted by DCMs and SEFs, as well
as DCOs, and the reference to swaps
cleared by DCOs therefore has been
removed.

b. Listing Products for Trading by
Certification (§ 40.2)

The Commission previously proposed
to amend § 40.2(a) to require registered
entities to accompany their submissions
with the documentation relied upon to
establish the basis for compliance with
the Act and the Commission’s
regulations. The Commission received a
number of comments regarding the
proposed documentation requirement in
§40.2(a)(3)(v). Two registered entities,
ICE Futures and CME, commented that
the Commission may not have the
authority to require the submission of
documentation with newly-certified
products. A number of registered
entities also found the proposed
provision unclear or overly prescriptive.
The Commission, in consideration of
these comments, has determined to
amend its regulations to clarify the
filing obligations of registered entities
and to ameliorate the perceived burdens
associated with the proposal.

ICE Futures and CME suggested that
the Commission may not have the
authority to amend the product
submission requirements, because the
Dodd-Frank Act, while substantially
amending statutory provisions relevant
to the submission of rules and rule
amendments, did not amend the Act’s
provisions governing the certification

and approval of products. The
Commission would like to clarify that
its proposed rulemaking concerned not
only Dodd-Frank related amendments
but also certain amendments that
facilitate the Commission’s
administration of the Act. Thus,
although the Dodd-Frank Act did not
substantively change the product
certification provisions in Section 5c¢(c)
of the Act, the Commission proposed
the documentation requirement in
§40.2, as well as other provisions,® to
expedite the submission review process
and to ensure adequate consideration is
given to legal and financial issues
arising from new product and rule
submissions.

In this regard, the Commission
continues to view its product
submission requirements as a logical
adjunct to the certification provisions of
Section 5c¢(c)(1) of the Act. To argue that
the Commission’s proposal exceeds
statutory authority, the product
submission provisions of the Act would
need to be read strictly to require that
registered entities merely make—and
not support—certifications of
compliance with the Act and
regulations thereunder. This
interpretation ignores the Commission’s
product oversight function and its duty
to examine support for certifications of
compliance with core principles,
including certifications that new
products are not susceptible to
manipulation. The Commission has long
recognized “‘the need to balance the
flexibility” that the Act, as amended by
the Commodity Futures Modernization
Act (“CFMA”), gives “‘a DCM in being
able to [quickly] self-certify new
products * * * against the obligations
of both the DCM and the Commission to
assure themselves that the certification
is accurate—i.e., that the product or rule
does indeed comply with applicable
* * * core principles.” 10

The Commission nevertheless agrees
with ICE Futures that it might be “more
useful” for staff to have ““a written
explanation” of the newly-certified
product than to receive “pages of
reports, data and other records.” The
Commission therefore has determined to
substantially revise § 40.2(a)(3)(v) to
require product certifications be
supported by a “‘concise explanation
and analysis” of the certified product

9 See proposed §§40.3, 40.5, 40.6, and 40.10, 17
CFR part 40 Provisions Common to Registered
Entities, 75 FR 57282 (Nov. 2, 2010).

10 See Technical Clarifying Amendmens to Rules
for Exempt Markets, Derivatives Transaction
Executiion Facilities and Designated Contract
Markets, and Procedural Changes for Derivatives
Clearing Organization Registration Applications, 71
FR 1953, 1956 (Jan. 12, 2006).
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and its compliance with applicable law.
This “explanation and analysis” must
either (1) be accompanied by supporting
documentation, or (2) incorporate the
information contained in such
documentation, with appropriate
citations to data sources.’* Thus, under
final § 40.2(a)(3)(v), registered entities
certifying new products with an
appropriately detailed and cited
“explanation and analysis” do not have
to submit supporting documentation.
The submission of an explanation and
analysis is necessary for the
Commission’s review of a new product
certification. The Commission has
encountered numerous instances in
which registered entities provided only
cursory supporting analyses for their
product submissions or, in certain cases,
failed to document the evidentiary basis
for their certifications altogether. The
Commission also has experienced
undue delays in receiving certain
requested information, suggesting that
supporting analyses had not been
prepared by the registered entities as of
the time of request.12 Without prompt
receipt of supporting information, the
staff must expend significant resources
and time to replicate existing analyses
or to otherwise independently establish
a product’s compliance with applicable
law. In addition, the staff frequently has
found it necessary to contact registered
entities for additional guidance on
product submissions. To address these
problems, final § 40.2(a)(3)(v) facilitates
the staff’s review of new products
subsequent to certification while
discouraging unsupported certification
of products in the first instance.?3 The
more flexible and substantially revised
provision permits registered entities to
support product certifications in a
manner that may be most effective and
least costly under the circumstances.
The Commission notes that the
explanation and analysis supporting a
product certification requires the
incorporation of information that, in
many cases, is already collected or
reviewed by registered entities. For

11 For example, registered entities could
incorporate a summarized record in the product
explanation and analysis with reference to a Web
site link containing the information relied upon to
establish compliance with applicable law.

12 Staff recently received a number of self-
certified submissions containing insufficient
information for several products, implicating a
number of core principles. Each submission’s
deficiencies were corrected only after numerous
discussions with the Commission’s staff, a process
that exhausted significant resources and time.

13 Moreover, the Dodd-Frank Act’s elimination of
certain exemptions and exclusions relied upon by
currently operating exempt entities may encourage
these entities to register with the Commission,
thereby increasing the number of product
certifications subject to staff review.

example, registered entities complying
with the guidance and acceptable
practices in the Guideline No. 1
Appendix to part 40 presently must
review and, if necessary, develop the
evidentiary basis for certain
certifications prior to submitting new
products for Commission review.
Moreover, under existing §40.2(b),
registered entities must, upon receipt of
a staff request, submit this or other
supporting information to substantiate
product submissions. The routine
provision of a concise explanation and
analysis should be no more burdensome
than compliance with existing
regulations requiring registered entities
to collect supporting information and to
further explain and submit such
information upon request.

To further address comments
concerning the perceived burdens of the
product submission requirements, the
Commission also has determined to
streamline the product certification
process for a significant percentage of
swap contracts 14 by permitting DCMs
and SEFs to certify, within a single
submission, one or more swaps without
submitting each swap and its supporting
information to the Commission. To list
a particular swap or a particular number
of swaps through the class certification
provisions of new § 40.2(d), the DCM or
SEF must certify that each of the
individual contracts within the certified
class complies with certain conditions.

A DCM or SEF may submit a class
certification only if each swap within
the certified class of swaps complies
with the conditions specified in
§40.2(d)(1)(i)—(iv). First, each swap
within the certified class of swaps must
be based upon an “‘excluded
commodity,” as defined in § 40.2(d)(1);
these swaps include, for example,
interest rate swaps, swaps on widely-
held and liquid currencies, and swaps
based upon the occurrence or non-
occurrence of certain events or
contingencies. Second, if more than one
swap is included in a single filing under
§40.2(d), each particular swap within
the certified class of swaps must be
based upon an excluded commodity
with an identical pricing source and
methodology for calculating reference
prices and payment obligations. This
ensures that DCMs and SEFs
simultaneously certify, for example,

14 According to a recently published report by the
International Organization of Securities
Commissions (“IOSCO”), interest rate swaps
comprised approximately 77.5% of the total
outstanding notional value of over-the-counter
swaps. Foreign exchange swaps accounted for
another 9.1%. See Technical Committee of IOSCO,
Report on Trading of OTC Derivatives, 1, 6 (Feb. 3,
2011).

only those interest rate swaps with a
common pricing source—such as
Thomson Reuters on behalf of the
British Bankers’ Association (“BBA”’)—
and a common methodology for
calculating the reference rates for swaps
with varying maturities—such as the
contributor averaging methodology used
to calculate each of the BBA’s fifteen
London Interbank Offer Rates (“LIBOR”’)
for a particular currency. Thus, a DCM
or SEF may class certify (i.e., include in
a single submission under §40.2) a
number of LIBOR-based interest rate
swaps for a particular currency
notwithstanding the varying underlying
maturities or varying tenors of swaps
within the certified class.

Third, the regulation limits class
certifications to swaps based upon
sources and methodologies that the
Commission previously reviewed in
connection with a certified or approved
futures or swap contract. This ensures
that the Commission had an opportunity
to review the particular pricing source
and methodology used in each of the
swaps within the certified class of
swaps.?5 Fourth and finally, each
particular swap within the certified
class of swaps must be based upon an
excluded commodity involving an
identical currency or identical
currencies. For example, a swap based
upon 3-month LIBOR for U.S. Dollars
may not be submitted in the same
submission as a swap based upon the
3-month LIBOR rate for any of the other
9 currencies presently included in the
BBA survey.

To further streamline the new product
submission process, the Commission
also has determined to permit DCOs to
submit products accepted for clearing
under the forthcoming provisions of
§ 39.5. As proposed, the second
provision of § 40.2(a) would have
retained the existing requirement that,
prior to accepting any over-the-counter
product for clearing, a DCO must submit
the new product pursuant to the
provisions of part 40. Comments
submitted in connection with the
proposed process for review of swaps
for mandatory clearing indicated some
confusion about the interplay between
the §40.2 product submission process
and the § 39.5 submission process for a
mandatory clearing determination. In
light of the introduction of procedures
for a DCO to submit swap products for
a mandatory clearing determination
under § 39.5 and the potential for
confusion as to the interaction between

15 Based upon its experience with §40.2(d), the
Commission may consider expanding the classes of
commodities eligible for class certification in a
future rulemaking.
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the two regulatory provisions, the
Commission has reconsidered what
would have been a dual submission
requirement. The Commission therefore
is deleting from § 40.2 the provision
requiring submission of new products
by a DCO.16 A DCO may submit a single
filing in accordance with § 39.5 instead
of submitting two filings—one under
§40.2 and one under § 39.5—and the
information required for the § 39.5
submission encompasses the
information that would otherwise be
required under § 40.2. The Commission
believes that this revision will facilitate
the product submission process without
adversely affecting the supervisory
purpose of regulations requiring the
submission of products for Commission
review.

In other comments related to product
certification requirements, registered
entities stated that the price certification
provision in proposed § 40.2(a)(3)(vi)
required unclear or vague certifications
concerning matters unrelated to the
Commission’s core regulatory functions.
CME commented that registered entities
already have sufficient incentives—for
example, avoiding possible litigation—
to ensure that products meet applicable
legal standards. In addition, ICE Futures
commented that the Commission’s
proposal “exceed[ed] the requirements
contained in [the] Dodd-Frank [Act]”
and “inappropriately inject[ed] the
Commission into the commercial and
business practices of registered
entities.” In its view, the Commission
should not be the “business and legal
sounding board for each registered
entity in the area of intellectual property
and other legal conditions.” Moreover,
ICE Futures questioned ‘“whether the
Commission would be properly
positioned to make * * * complex
[intellectual property] determinations”
as part of the product review process.
The OCC did not object to the price
certification requirement but questioned
whether it served a “useful purpose.”
The OCC correctly stated that registered
entities are required to abide by the Act
and the Commission’s regulations,
which contemplate appropriate due
diligence concerning intellectual
property and pricing issues, ‘“‘whether or
not [they] give[] * * * a[special]
certification” to that effect.

The Commission, in consideration of
these comments, has determined not to
adopt proposed §40.2(a)(3)(vi). The
Commission recognizes that registered
entities should, and generally are,
sensitive to intellectual property issues

16 DCOs voluntarily seeking prior approval to
clear a new product under § 40.3 may still submit
two filings—one under §40.3 and one under § 39.5.

that might arise in the course of
developing a new product and that the
general certification provision in
§40.2(a)(3)(iv) captures the more
specific settlement price certification
proposed in § 40.2(a)(3)(vi).1” However,
in light of recent experience, the
Commission disagrees with the
assertion that registered entities,
without exception, sufficiently account
for intellectual property issues when
listing new products for trading. In fact,
a DCM was recently involved in a legal
dispute concerning the use of certain
published third-party prices. Although
the DCM had been facilitating trading in
contracts referencing these prices,
another entity obtained an exclusive
license to use the third party’s prices
and, accordingly, threatened to seek
legal action to enjoin the DCM from
further referencing those prices to cash
settle its products. The DCM ultimately
found an alternative means for
settlement of its existing contracts but
not without some disruption to the
market. The episode highlights the
relevance and necessity of appropriate
due diligence in referencing third-party
prices for purposes of cash settlement.
Market participants should be able to
enter into positions in a newly-certified
contract without concerns that the
registered entity’s use of a particular
price may be subject to legal challenge.
Legal challenges or disputes can be not
only disruptive to the marketplace but
also may undermine confidence in the
futures and derivatives markets.
Moreover, such challenges or disputes
can affect the value of positions taken in
contracts subject to the controversy.
Thus, although the Commission has
determined not to adopt the proposed
pricing certification provisions, it notes
that the staff, in its discretion and as
part of its due diligence reviews of new
product submissions, may request
information under § 40.2(b) concerning
whether a registered entity has obtained
the legal rights to use or reference
proprietary prices, including third-party
index prices, in connection with the
listing or trading of a product.
Registered entities submitting a product
that uses prices published by another
market or that references third-party
prices should include all information
relevant to the cash settlement of the
product with its accompanying
explanation and analysis. In this regard,
a simple statement that the registered
entity has the legal rights to use or

17 Accordingly, implicit in any certification that
a product complies with the Act and the
Commission’s regulations is an assertion that the
submitting entity has the rights to use or reference
a particular price. Filing a false certification could
result in a Commission action under § 40.2(c).

reference a particular price could
expedite Commission staff review
without imposing a material burden on
either the Commission or registered
entities.

Finally, the Commission notes that
registered entities frequently submit
product “terms and conditions” with
accompanying rules—for example, rules
establishing block trade thresholds—
that, upon the effective date of these
regulations, will be subject to a new rule
certification review process. Such
“rules” or “‘rule amendments”
submitted in connection with the listing
or trading of a product, if not included
in the definition of “‘terms and
conditions,” will not be effective and
cannot be implemented until properly
submitted for Commission review under
§§40.5 or 40.6. The Commission also
notes that the “terms and conditions” of
a product, as defined in §40.1(j), must
be submitted in connection with the
listing or trading of a product and
therefore would become effective one
full business day after the business day
of submission. However, if “terms and
conditions” submitted in connection
with the listing or trading of a particular
contract would amend the existing
terms or conditions of a previously
certified or approved product, such
“terms and conditions” must be
certified under § 40.6 or submitted for
approval under §40.5 as well.

c. Voluntary Submission of New
Products for Commission Review and
Approval (§40.3)

For the reasons noted in its
explanation of amendments to §40.2,
the Commission has determined to
revise its documentation provisions in
proposed §40.3(a)(4) and to eliminate
the price certification provisions in
proposed §40.3(a)(9). The amendments
parallel those adopted with respect to
product certifications under § 40.2.
Final §40.3(a)(4) requires that products
submitted for Commission approval be
accompanied by an explanation and
analysis of the product and its
compliance with applicable law and
either (1) the documentation relied
upon to establish the basis for
compliance with applicable law, or (2)
the information contained within such
documentation, with appropriate
citations to data sources.

The Commission received a comment
concerning its existing regulation
governing staff requests for additional
information under final §40.3(a)(10).
The OCC commented that the two-day
deadline for responses to requests for
additional information may be
insufficient and impractical in certain
circumstances. It reasoned that
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registered entities generally seek to
provide ‘“additional materials as soon as
possible in order to expedite the staff’s
review of the new product” and that the
regulation’s inflexible deadline
therefore was unnecessary. The OCC
also suggested that the Commission
adopt alternative language to permit
registered entities to “‘notify the
Commission” that additional time is
“reasonably required to provide the
requested evidence” and, in such cases,
to require the submission of this
information no later than ten business
days subsequent to the request, or at the
completion of a longer period specified
by staff.

The Commission has determined that
a longer response period is not
appropriate for the submission of
additional information. The
Commission has a limited timeframe for
making final determinations under the
product approval provisions of § 40.3
and the prompt receipt of requested
information frequently is requisite to its
determination regarding the submission.
In light of the OCC’s comment, however,
the Commission has determined to
amend the final § 40.3(a)(10) to permit,
at the discretion of its staff and upon
receipt of a written request from the
registered entity, an extension of time
for the submission of additional
information.

d. Amendments to Terms or Conditions
of Enumerated Agricultural Contracts

(§40.4)

The Commission has determined to
adopt technical amendments to
§40.4(b)(3) to permit registered entities
to implement “[c]hanges in no
cancellation ranges” for enumerated
agricultural contracts without prior
approval, provided these rules are
properly submitted to the Commission
pursuant to § 40.6. Newly-certified
products frequently include terms and
conditions related to ‘““no cancellation
ranges” and the Commission does not
believe it appropriate to delay
implementation of a no cancellation
range for products involving
enumerated agricultural commodities,
especially when those products may be
actively trading through a registered
entity.

e. Voluntary Submission of Rules for
Commission Review and Approval

(§40.5)

For the reasons noted below, the
Commission has determined to
eliminate the documentation provision
previously proposed in § 40.5(a)(7), to
revise existing § 40.5(a)(5) to be similar
to final §40.6(a)(7)(v), and to eliminate
proposed §40.5(a)(10). The Commission

notes that the “explanation and
analysis” requirement in final
§40.5(a)(5) does not include the
qualifier that the submission be
“concise.” The Commission requires
registered entities to provide a more
detailed explanation and analysis of
rules voluntarily submitted for
Commission approval under the
provisions of § 40.5.

f. Self-Certification of Rules (§ 40.6)

The Commission received a number
of comments concerning the proposed
documentation requirement in
§40.6(a)(7)(v) and its application to
routine rules and rule amendments. The
OCC, for example, commented that it is
frequently “obvious” that a routine rule
submission complies with applicable
statutory and regulatory provisions and
that the documentation requirement
failed to account for the fact that many
rules warrant the submission of
minimal, if any, supporting
documentation. Similarly, KCBOT
commented that many rule submissions
need be supported only by a “cursory
review of the rule or rule change in
relation to Commission regulations,”
with little or no “‘significant benefit” to
be gained from the collection or
provision of supporting documentation.
Like comments concerning the
submission of documentation in §§40.2
and 40.3, a number of comments also
stated that the submission of
documentation in connection with all
new rules and rule amendments would
be burdensome and unlikely to yield
benefits that outweighed costs.

The Commission has determined, in
consideration of these comments, to
eliminate its proposed documentation
requirement in §40.6(a)(7)(v) and to
insert in its place a requirement that
registered entities provide a ‘““concise
explanation and analysis” of the
“operation, purpose, and effect” of
certified rules, consistent with the
existing requirement in § 40.5(a)(5).
Unlike the certification provisions
applicable to new products, the rule
certification provisions of the Act
provide the staff ten-business days to
review new rules and rule amendments
and, if necessary, to prevent them from
becoming effective until staff receives
adequate information from the
submitting entity.18 Registered entities

18 Pursuant to Section 745 of the Dodd-Frank Act,
the Commission has ten-business days to review
rule certifications and to determine whether to stay
certain submissions—including those submitted
with inadequate information—for as many as 90
additional days. Moreover, the Commission’s staff
may request additional information at any time
during the applicable rule review period pursuant
to existing §40.6(a)(8).

therefore should have sufficient
incentives to provide adequate
explanations of new submissions under
§40.6 without the provision of actual
documentation.19

The “‘concise explanation and
analysis” will facilitate the
Commission’s review of newly-certified
rules and rule amendments. Registered
entities recently have submitted rule
submissions with only a cursory
explanation of the rule change and a
conclusory statement concerning the
submission’s compliance with core
principles. As a consequence, the staff
frequently has found it necessary to
contact registered entities for additional
guidance on submissions and the
potential implications for compliance
with core principles. The Commission’s
review of the explanation and analysis
will be less burdensome—both for the
Commission and registered entities—
than the current practice of contacting
registered entities to request
explanations and analyses subsequent to
each rule submission.20 Like the
explanation and analysis required for
new product submissions, the
explanation and analysis of certified
rules or rule amendments should be a

19 CME commented that the extended review
period should not be “mandatorily invoked in the
event a rule submission [is] stayed due to the
provision of inadequate information.” In its view,
the public comment period associated with stayed
rules is designed to solicit external perspectives
regarding only “controversial” submissions. The
Commission does not, however, have the authority
to prevent a stayed submission from being subject
to the extended review and public comment
requirements. Section 745 of the Dodd-Frank Act
provides that the Commission’s issuance of a
notification ““shall stay the certification of the new
rule or rule amendment” and that “[t]he
Commission shall provide a not less than 30-day
public comment period.” However, the Commission
acknowledges that its authority to issue a
notification of stay in the first instance is
discretionary rather than mandatory. Under
§40.6(c), the Commission ‘“may stay the
certification of a new rule or rule amendment” for
the enumerated reasons, but it may also request a
revised submission that would render a notice of
stay unnecessary. Accordingly, the Commission’s
regulations permit—but do not require—a stay of
any submission that omits information that could
“reasonably be deemed important by the
Commission,” as noted by FIA.

20 The Commission believes that its final
regulations will conserve both Commission and
registered entity resources. Subsequent to the
effective date of the Dodd-Frank, the Commission
anticipates an increase in the number of new and
amendatory rule submissions implementing the
Dodd-Frank Act and forthcoming regulations, as
well as an increase in the number of registered
entities submitting such rules. Concise explanations
and analyses will assist the Commission’s staff in
conducting its due diligence within the initial 10-
business-day review period, thereby minimizing
potential delays for registered entities. Moreover,
registered entities presently submit a large number
of rules and rule amendments throughout the year;
CME, for example, noted that it submitted more
than 342 rules in the last calendar year alone.
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clear and informative—but not
necessarily lengthy—discussion of the
submission, the factors leading to the
adoption of the rule or rule amendment,
and the expected impact of the rule or
rule amendment on the public and
market participants.

In another comment concerning
proposed § 40.6, the FIA encouraged the
Commission to adopt regulations that
would maximize the transparency of the
rule submission process, as well as
account for the expertise of market
participants. The Commission, in
consideration of the FIA’s comment,
intends to continue its practice of
publishing all incoming submissions on
its Web site and will continue
developing a Web portal at cftc.gov that,
once completed, should expedite both
Commission and public review of
submissions.2! The Commission also
intends to facilitate public comment by
enabling interested parties to submit
comments directly from the submissions
page on the Commission’s Web site. As
noted in the notice of proposed
rulemaking, the Commission presently
is working on enhancements to its Web
site and information technology systems
that will, among other things, enable the
Commission to promptly inform the
public of rule submissions and stays of
rule submissions. The Commission also
intends to continue using its current
ability to provide notice through e-mail
notifications and RSS feeds to those
who choose to sign-up for them.

The Commission would like to note
that the “industry filings” tab on the
Commission’s Web site currently
consolidates all filings onto a single
Web page and posts them for public
review with a brief explanation of the
rule or rule amendment. Market
participants and the public can click on
a link within this Web page and access
all rule filings by registered entities.
Thus, although the Commission does
not intend to publish a “daily rule
digest,” as suggested by the FIA, all
market participants currently have and
will continue to have access to
submissions in an organized format,
which will be complemented by the
“concise explanation and analysis”
accompanying each submission.

The FIA also commented that, with
respect to rules submitted in response to
an emergency pursuant to § 40.6(a)(6),
the Commission should not limit the
ability of registered entities “‘to respond
as may be necessary to the unforeseen

21 Given the short time period for the
Commission’s review, the Commission agrees with
FIA that immediate Web site notice is “‘a far
superior alternative to waiting several days for
Federal Register publication of the rule or product
filing.”

circumstances of an emergency
situation.” The FIA expressed concerns,
however, that a registered entity could
potentially “cite an emergency event as
the grounds for a fundamental
recasting” of regulatory responsibilities.
The Commission agrees that registered
entities must be able to respond flexibly
and decisively to emergencies. In
addition, the Commission acknowledges
the possibility that a registered entity
could attempt to immediately
implement a rule and bypass the rule
certification process by asserting that
the rule is in response to an emergency.
The final regulations accordingly clarify
that registered entities are required to
certify any rule implemented in
response to an emergency under the
procedures set forth in §40.6. The staff
will review such certifications for
compliance with applicable law in
situations where the rule, by necessity,
has been implemented and in situations
where the rule is intended for
implementation prior to the completion
of the 10-business-day review period. In
either situation, the staff may permit the
registered entity’s rule to remain
effective or it may determine that the
implemented rule should be stayed for
an extended review.22

The Commission is adopting three
revisions to its proposed regulations in
§40.6. First, the price certification in
proposed § 40.6(a)(7)(viii) has been
eliminated for the reasons discussed in
connection with revisions to proposed
§§40.2(a)(3)(vi), 40.3(a)(9), and
40.5(a)(10). Second, the Commission, in
consideration of comments from both
CME and OCX, has determined to
amend § 40.6(a) to make rules delisting
or withdrawing the certification of
products effective upon submission to
the Commission. The Commission
agrees that such submissions should be
exempt from the 10-business-day review
period in order to avoid complicating
the delisting of the product by providing
market participants an opportunity to
enter into contracts between the time
period of submission and the effective
date of the rule.23 Finally, the

22 The Commission’s staff may stay a rule or rule
amendment implemented in response to an
emergency for the same reasons that it may stay
other rules or rule amendments submitted pursuant
to the procedures in part 40. Specifically, the staff
may stay the rule for an extended review if the
submission insufficiently explains the emergency or
the registered entity’s response, presents novel or
complex issues warranting further consideration, or
is potentially inconsistent with the Act or
regulations thereunder.

23 The Commission has the discretion to permit
certain rules to become effective prior to the
expiration of the 10-business-day rule review
period, provided it establishes the effective date of
such rules by rule or regulation. See Section 5c(c)(2)

Commission, in response to a comment
from the OCC, is retaining the existing
language in § 40.6(d) that permits
certain non-substantive rules to take
effect without certification to the
Commission.

g. Delegations (§40.7)

The Commission is correcting a
typographical error that appeared in
proposed §40.7(a)(1) by replacing the
reference to “§40.5(c)(1)(B)” with a
reference to “§40.5(c)(1)(ii).”

h. Availability of Public Information
(§40.8)

The Commission has determined to
adopt technical amendments to §40.8 to
reflect possible changes in the
designation or registration application
procedures for DCMs, SEFs, DCOs and
SDRs.24 Specifically, § 40.8(a) will make
public the following: (1) The transmittal
letter and first page of the “cover sheet”
of applications; (2) the applicant’s
regulatory ‘“‘compliance chart;”” and (3)
the “narrative summary” of the
applicant’s proposed activities.” 25

1. Special Certification Procedures for
Submission of Rules by Systemically
Important Derivatives Clearing
Organizations (§ 40.10)

CME, FIA, LCH, and OCC submitted
comments regarding the Commission’s
proposed regulations to implement
Section 806 of the Dodd-Frank Act.
Section 806 requires a financial market
utility that has been designated by the
Financial Stability Oversight Council
(“FSOC”) to be systemically important
to provide its Supervisory Agency with
60 days advance notice of any proposed
changes to rules, procedures, or
operations that could materially affect
the nature or level of risks presented by
the financial market utility. Section
40.10 sets forth implementing
requirements for SIDCOs.

Proposed §40.10(a) required that all
SIDCOs provide 60 days advance notice
to the Commission in accordance with
Section 806 of the Dodd-Frank Act. In
a separate proposed rulemaking, the
Commission proposed to define a
“systemically important derivatives
clearing organization” to mean a
“financial market utility that is a
derivatives clearing organization
registered under section 5b of the Act (7
U.S.C. 7a-1), which has been designated
by the FSOC to be systemically

of the Act, as amended by Section 745(b) of the
Dodd-Frank Act.

24 See, e.g., 76 FR 3698 (Jan. 20, 2011) (proposing
revisions to DCO application procedures).

25 See id. at 3718 (proposing a parallel public
information provision in § 39.3(a)(5)).
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important.” 26 Under this definition, a
DCO could be a SIDCO even if the
Commission was not its Supervisory
Agency and, as an unintended result,
proposed §40.10 would require such a
DCO to provide advance notice to the
Commission.

OCC pointed out this issue, noting
that the authority for § 40.10(a) is
Section 806(e)(1)(A) of the Dodd-Frank
Act, which requires a systemically
important financial market utility to
provide 60 days advance notice to “its
Supervisory Agency.” Under Section
803(8)(B) of the Dodd-Frank Act, there
can be only one Supervisory Agency for
a financial market utility designated as
systemically important.2?

The Commission recognizes that some
DCOs, like OCC, may be regulated by
more than one Federal agency. In the
case of OCC, if it were designated as a
systemically important financial market
utility, it is possible that it would be so
designated because of its activities as a
securities clearing agency, not because
of its activities as a DCO. Accordingly,
the SEC, not the Commission, would
likely be its Supervisory Agency.

OCC recommended revising the
language in §40.10(a) to clarify that
advance notice to the Commission
would be required only for DCOs for
which the Commission is the
Supervisory Agency.28 Although the
Commission is adopting § 40.10(a) as
proposed, it intends to act on OCC’s
suggestion by revising the definition of
“systemically important derivatives
clearing organization” in a future final
rulemaking to clarify that a SIDCO is a
financial market utility that has been
designated by the FSOC to be
systemically important and for which
the Commission acts as its Supervisory
Agency pursuant to section 803(8) of the
Dodd-Frank Act. This clarification will
address the issue raised by OCC in
connection with §40.10 and will serve

26 See 75 FR 77576, 77586 (Dec. 13, 2010).

27 Section 803(8)(B) provides as follows:
“Multiple Agency Jurisdiction: If a designated
financial market is subject to the jurisdictional
supervision of more than 1 agency listed in
subparagraph (A), then such agencies should agree
on 1 agency to act as the Supervisory Agency, and
if such agencies cannot agree on which agency has
primary jurisdiction, the Council shall decide
which agency is the Supervisory Agency for
purposes of this title.”

28 OCC suggested revising § 40.10(a) to read, in
relevant part: “A registered derivatives clearing
organization that has been designated by the
Financial Stability Oversight Council as a
systemically important derivatives clearing
organization and for which the Commission acts as
the Supervisory Agency pursuant to Section 803(8)
of the Dodd-Frank Wall Street Reform and
Consumer Protection Act shall provide notice to the
Commission * * *” See OCC letter at 7.

to clarify the scope of any other
regulations relating to SIDCOs.

Proposed §40.10(a) required a SIDCO
to notify the Commission of a change in
rules, procedures, or operations that
could materially affect the nature or
level of risks presented by the SIDCO.
OCC and CME commented that a SIDCO
would be required to notify the
Commission of proposed changes that
could decrease the nature or level of
risk in addition to changes that could
increase the nature or level of risk. OCC
does not believe that a SIDCO should be
required to report a change that could
materially reduce risk under §40.10
because the proposed change would be
subject to a 60-day ‘‘waiting period,”
and the goal of reducing risk is not
served by requiring that such a change
be subject to delay.

Similarly, CME expressed the view
that the Dodd-Frank Act does not
provide the Commission with authority
to impose a 60-day advance notice
requirement for changes in rules,
procedures, or operations that could
improve the operations of a SIDCO, and
it believes the Commission should
exercise its authority over risk-reducing
changes under the certification
procedures of § 40.6.

OCC and CME proposed that the
Commission change § 40.10(a) to cover
only a proposed change in rules,
procedures, or operations that could
have a materially adverse impact on
risk. The Commission has determined
not to adopt this suggested revision for
the reasons discussed below.

As a preliminary matter, the Dodd-
Frank Act does not distinguish between
a change that could materially increase
or decrease the nature or level of risks
presented by a SIDCO. Although
Congress could reasonably have
expected that risk-related changes are
almost always intended to reduce risk,
it required advance notice of “any”
change that could “affect” risk and did
not limit Section 806 to only those
instances where a change could increase
risk. Moreover, the purpose of advance
notice is to assist the Commission in
monitoring systemic risk and in seeing
that SIDCOs effectively manage risk in
furtherance of compliance with the core
principles. The Commission
acknowledges that requiring a SIDCO to
notify the Commission under §40.10 of
a change that could materially reduce
risk could delay the time when that
change becomes effective. However, a
proposed change that could materially
reduce risk in certain respects also
could materially increase risk in other
respects, and a SIDCO and the
Commission might come to different
conclusions when evaluating whether a

particular change could increase or
decrease risk, overall. For example, a
SIDCO could reduce risk by requiring
heightened membership requirements,
but this might also reduce the number
of clearing members and therefore
increase concentration of risk. As a
practical matter, even for ostensibly
risk-reducing changes, there may be
adverse consequences that the
Commission should have the
opportunity to consider in the time
frame set forth in Section 806 of the
Dodd-Frank Act.

The Commission notes that, as
proposed, § 40.10(g) provides that a
SIDCO may implement a change in less
than 60 days from the date the
Commission receives the notice of
proposed change or the date the
Commission receives any further
information it has requested, if the
Commission notifies the SIDCO in
writing that it does not object to the
proposed change and authorizes
implementation of the change on an
earlier date, subject to any conditions
imposed by the Commission. To further
address the concerns expressed by the
commenters, the Commission is adding
a new paragraph (a)(3) that provides that
a SIDCO may request that the
Commission expedite the review on the
grounds that the change would
materially decrease risk. The
Commission, in its discretion, may
expedite the review and, pursuant to
paragraph (g) of this section, notify the
SIDCO in less than 60 days.

The concern that §40.10 prevents a
SIDCO from instituting a risk-reducing
change in less than 60 days may be
overstated. Section 40.10(g) allows a
SIDCO to implement a change in less
than 60 days if the Commission notifies
the SIDCO in writing that it does not
object to the change. Moreover, unless
an emergency exists, it is unlikely the
market would be significantly harmed if
implementation of the change were
delayed for more than 10 days, which is
the basic time period for the
Commission’s review of certified rules
under § 40.6.

Proposed §40.10(h) required a SIDCO
to provide notice to the Commission of
an emergency change no later than 24
hours after implementation of the
change.29 Among other things, the
proposed rule required the notification
to include the information set forth in
proposed §40.10(a). OCC commented
that it is not practical to require a
SIDCO’s emergency filing to conform to
the requirements of § 40.10(a) within 24

29 This standard is consistent with the 24-hour
requirement for emergency rule certifications under
§40.6(a)(6).
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hours of implementing the change. OCC
proposed a two-stage approach whereby
the SIDCO would file an initial notice
within 24 hours of the change and
would submit a more extensive filing
conforming to §40.10(a) as soon as
reasonably practicable thereafter, but in
any event not more than 30 days after
implementation of the change.

The Commission notes that
§40.10(h)(1) codifies Section
806(e)(2)(B) of the Dodd-Frank Act,
which requires that the emergency
notice be provided as soon as
practicable and no later than 24 hours
after implementation of the change.
Section 40.10(h)(2) codifies Section
806(e)(2)(C), which requires that the
notice contain the information that must
be submitted for changes subject to
advance notice, plus a description of the
nature of the emergency and the reason
the change was necessary for the SIDCO
to continue to provide its services in a
safe and sound manner. These
provisions do not provide for partial or
late submissions, as suggested by OCC.
However, the Commission believes that
it can adequately address the concern
expressed by OCC.

As proposed, §40.10(a) required a
SIDCO to provide the information
required by proposed § 40.6(a)(7) within
24 hours. OCC singled out the
documentation requirement in proposed
§40.6(a)(7)(v) as one that would be
difficult to satisfy within 24 hours. As
discussed above, that provision, as
adopted herein, has been revised to
significantly reduce the perceived
burden of the proposed rule, and the
Commission believes that a SIDCO
should be able to provide the required
“concise explanation and analysis,” as
well as other required information
within 24 hours.

LCH observed that the Commission
may require modification or rescission
of an emergency change if it finds that
the change is not consistent with the
Act or the Commission’s regulations.
According to LCH, this could lead to
legal uncertainty regarding activities
undertaken while the emergency change
is in effect. As a result, LCH proposed
that the Commission revise §40.10(h)(3)
by adding a provision to immunize from
legal challenge any action taken by a
SIDCO pursuant to an emergency
change that is later modified or
rescinded by the Commission.3? The

30L,CH proposed that the Commission add the
following language adapted from Section 739 of the
Dodd-Frank Act (regarding swaps): “* * *
However, no modification or rescission shall
retroactively affect the enforceability of any power
exercised by the SIDCO, nor shall any agreement,
contract or transaction entered into by the SIDCO
or its counterparty pursuant to the exercise by such

Commission is not taking further action
on LCH’s suggestion because it believes
that the existing enforceability
provisions in § 39.6 of the Commission’s
regulations adequately address the
concern expressed by LCH.31

In the notice of proposed rulemaking,
the Commission solicited comment as to
whether there are any changes a SIDCO
should be prohibited from adopting on
an emergency basis. FIA and CME did
not favor imposing any restrictions on a
SIDCO’s response to an emergency.
CME also noted that a DCO does not
have unfettered discretion to act in an
emergency situation. Rather, a DCO’s
ability to act is limited by the
emergency rules and procedures that
have been vetted previously by the
Commission.32 The Commission agrees
that there should not be any express
limitation on the type of actions that a
SIDCO can take in responding to an
emergency, primarily because it is
difficult to pre-judge the permissibility
of an emergency action taken in the
context of particular circumstances.

Finally, the Commission is making a
technical revision to the proposed
§40.10(a)(2) requirement that
concurrent with providing the
Commission with the advance notice or
any request or other information related
to the advance notice, the SIDCO
provide the Board of Governors of the
Federal Reserve System (“Board”) with
a copy of the submission. The
Commission is adding the instruction
that such notice, request or other
information must be filed in the same
format and manner as the Board
requires for those designated financial

SIDCO of any emergency change, be void, voidable,
or unenforceable, and no party to such agreement,
contract, or transaction shall be entitled to rescind,
or recover, any payment made with respect to, the
agreement, contract, or transaction under this
section or any other provision of Federal or State
law.”

31 Section 39.6 provides as follows:

An agreement, contract or transaction submitted
to a derivatives clearing organization for clearance
shall not be void, voidable, subject to rescission, or
otherwise invalidated or rendered unenforceable as
a result of:

(a) A violation by the derivatives clearing
organization of the provisions of the Act or of
Commission regulations; or

(b) Any Commission proceeding to alter or
supplement a rule under section 8a(7) of the Act,
to declare an emergency under section 8a(9) of the
Act, or any other proceeding the effect of which is
to alter, supplement, or require a derivatives
clearing organization to adopt a specific rule or
procedure, or to take or refrain from taking a
specific action. See also § 38.6 (comparable
enforceability provisions for DCMs); and proposed
§37.6, 76 FR 1214, 1240 (Jan. 7, 2011) (comparable
enforceability provisions for SEFs).

32 Under proposed § 40.6(a)(6), new rules or rule
amendments that establish standards for responding
to an emergency must be submitted pursuant to
§40.6.

market utilities for which it is the
Supervisory Agency pursuant to section
803(8) of the Dodd-Frank Act.

j. Review of Event Contracts Based Upon
Certain Excluded Commodities (§ 40.11)

Pursuant to Section 745(b) of the
Dodd-Frank Act, the Commission
proposed §40.11(a)(1) to prohibit the
listing of certain contracts involving
terrorism, assassination, war, gaming, or
activities that are unlawful under any
State or Federal law. The CME
commented that the term “gaming”
should be further defined to ensure that
registered entities do not confront
difficult legal questions with respect to
the applicability of the “gaming”
prohibition in §40.11(a)(1). In this
regard, the CME noted that the courts
have struggled to arrive at an
appropriate legal definition for
“gaming” for many years and that the
Commission’s prohibition on contracts
involving “gaming” could introduce
uncertainty into the markets.

The Commission agrees that the term
“gaming”’ requires further clarification
and that the term is not susceptible to
easy definition. Indeed, in its “Concept
Release on the Appropriate Regulatory
Treatment of Event Contracts,” the
Commission solicited public comments
on the best approach for addressing the
“the potential gaming aspects of some
event contracts and the potential pre-
emption of state laws.” 33 The
Commission received a number of
responses to its concept release,
including several comments articulating
bases for distinguishing trading in
contracts linked to the occurrence (or
non-occurrence) of events and
participation in traditional ““gaming”
activities. The Commission continues to
consider these comments and may issue
a future rulemaking concerning the
appropriate regulatory treatment of
“event contracts,” including those
involving “gaming.” In the meantime,
the Commission has determined to
prohibit contracts based upon the
activities enumerated in Section 745 of
the Dodd-Frank Act and to consider
individual product submissions on a
case-by-case basis under §40.2 or §40.3.

The Commission would like to note
that registered entities may receive a
definitive resolution of any questions
concerning the applicability of
§40.11(a)(1) by submitting a particular
product for Commission approval under
to §40.3. If the submitted product is
approved, the registered entity may list
it for trading or clearing with an

33 Concept Release on the Appropriate Regulatory
Treatment of Event Contracts, 73 FR 25669, 25670
(May 7, 2008).
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assurance that the Commission
reviewed and did not object to the
submission based on the prohibitions in
§40.11(a). In addition, registered
entities may always certify products
pursuant to the procedures in § 40.2. If
the Commission determines during its
review of a product that the submission
may violate the prohibitions in
§40.11(a)(1)-(2), the Commission may
request that the registered entity
suspend the trading or clearing of the
contract pending the completion of a 90-
day extended review. Upon the
completion of that review, the
Commission must issue an order,
pursuant to Section 745(b) of the Dodd-
Frank Act, finding either that the
product violates or does not violate the
prohibitions in § 40.11(a)(1)-(2).

The Commission’s staff also may, at
its discretion and upon a request from
a registered entity, review a draft
product submission or proposal and
provide guidance concerning the
product’s compliance with core
principles and §40.11(a). The
Commission would like to note,
however, that the staff’s guidance
concerning drafts and proposals is
preliminary and non-binding. The staff
formally reviews products only at such
time as a compliant submission is
provided to the Commission pursuant to
§40.2 or §40.3.

Finally, the Commission would like to
note that its prohibition of certain
“gaming” contracts is consistent with
Congress’s intent to “prevent gambling
through the futures markets’ 34 and to
“protect the public interest from gaming
and other events contracts.”” 35 The
Commission may, at some future time,
adopt regulations that prohibit products
that are based upon activities ‘“‘similar
to” those enumerated in Section 745 of
the Dodd-Frank Act. It has determined
not to propose such regulations at this
time.

k. Staying of Certification and Tolling of
Review Period Pending Jurisdictional
Determination (§40.12)

The OCC objected to the
Commission’s use of the term
“derivative” in proposed §40.12(a)(1),
which, the Commission agrees, is an
undefined term encompassing products
within the jurisdiction of both the SEC
and the Commission. The Commission
therefore has determined to delete the

34 Congressional Record—Senate, S5906 (July 15,
2010).

35 Id. Senator Lincoln, in a colloquy with Senator
Feinstein, emphasized that the Commission “needs
the power to, and should, prevent derivatives
contracts that are contrary to the public interest
because they exist predominantly to enable
gambling through supposed event contracts.”

word “‘a derivative” from §40.12(a)(1)
and to insert in its place “‘a contract for
the sale of a commodity for future
delivery (or an option on such contract
or an option on a commodity).” The
final regulation thereby codifies the
Dodd-Frank Act’s provisions concerning
“novel derivative products having
elements of both securities and
contracts for the sale of a commodity for
future delivery (or options on such
contracts or options on commodities).”
In addition, the Commission has
determined to limit the application of
§40.12 to only those novel agreements,
transactions, or contracts that are not
subject to a separate process for
requesting interpretations of the
characterization of swaps, security-
based swaps, and mixed swaps pursuant
to § 1.8 of this chapter.36

The Commission also is amending
proposed §40.12(b) to clarify that the
receipt of a request for a jurisdictional
determination “tolls” both the
applicable product certification and the
applicable approval review period until
the issuance of a final determination. In
this regard, the Commission has
determined to insert ‘““shall be stayed”
after “‘the product certification,” which
more appropriately characterizes the
Commission’s action with respect to
certified products and distinguishes that
action from the suspension of the
approval review period under §40.3.37
Similarly, in § 40.12(b)(2), the
Commission has determined to clarify
that the stay shall be withdrawn and
that the submission review period shall
resume upon the issuance of a final
determination order finding that the
Commission has jurisdiction over the
submission.

36 See Further Definition of “Swap,” “Security-
Based Swap,” and “‘Security-Based Swap
Agreement;” Mixed Swaps; Security-Based Swap
Agreement Recordkeeping, 76 FR 29818 (May 23,
2011).

37 Section 717(d) of the Dodd-Frank Act amended
Section 5c¢(c)(1) of the Act to “‘stay the certification
of a product pending a determination by the
Commission upon a request of the Securities and
Exchange Commission * * * that the Commission
issue a determination as to whether” a novel
derivative product is within the jurisdiction of the
Commission. However, Section 745 of the Dodd-
Frank Act amended the Act by striking Section 5¢
in its entirety and inserting language that did not
include the stay provision in Section 717(d) of the
Dodd-Frank Act. The Commission would like to
clarify that the stay provisions adopted in final
§40.12 of its regulations do not give effect to the
stay provisions in Section 717(d) of the Dodd-Frank
Act, given inconsistent amendments to Section
5¢(c). The Commission is adopting its stay
provisions pursuant to its Section 8a(5) authority to
“make and promulgate such rules and regulations
as, in the judgment of the Commission, are
reasonably necessary to effectuate any of the
provisions or to accomplish any purposes of the
Act.”

The Commission would like to note
that the suspension of a product’s
certification would permit continued
trading for liquidation purposes. That is,
the stay of certification under §40.12
would not prevent market participants
from entering into positions that offset
others taken while the product
certification remained in effect. The
Commission will provide to the
registered entity a written notice of stay
pending issuance of a final
determination order by the
Commission.38

Finally, the Commission notes that
Section 718(a)(2) of the Dodd-Frank Act
provides the Commission explicit
authority to request a jurisdictional
determination concerning a novel
derivative product having elements of
both a security and a contract for the
sale of a commodity for future delivery
(or an option on such contract or an
option on a commodity) at any time
subsequent to the effective date of a
product containing such elements,
provided no notice of a novel derivative
product filing has been received from
the SEC pursuant to Section 718(a)(1) of
the Dodd-Frank Act.

II1. Cost-Benefit Considerations

Section 15(a) of the Act requires the
Commission to “consider the costs and
benefits” of its actions before
promulgating a regulation.?® In
particular, these costs and benefits must
be evaluated in light of five broad areas
of market and public concern: (1)
Protection of market participants and
the public; (2) efficiency,
competitiveness, and financial integrity
of futures markets; (3) price discovery;
(4) sound risk management practices;
and (5) other public interest
considerations. In conducting its
analysis, the Commission may, in its
discretion, give greater weight to any
one of the five enumerated areas and it
may determine that, notwithstanding
costs, a particular rule is necessary to
protect the public interest or to
effectuate any of the provisions or to
accomplish any of the purposes of the
Act.40

Certain of the regulations
promulgated in this final rule are
mandated by the Act, as amended by the
Dodd-Frank Act, and, for those

38 A final determination, for purposes of
§40.12(b) of this part, shall be a determination
order issued pursuant to Section 718(a)(3) of the
Dodd-Frank Act.

397 U.S.C. 19(a).

40 See, e.g., Fisherman’s Doc Co-op., Inc v. Brown,
75 F.3d 164 (4th Cir. 1996); Center for Auto Safety
v. Peck, 751 F.2d 1336 (DC Cir. 1985) (noting that
an agency has discretion to weigh factors in
undertaking cost-benefit analysis).
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provisions, the Commission does not
have the authority to consider
alternatives to the statute’s prescribed
procedures. For example, the final
regulations implement, among other
provisions, Section 745 of the Dodd-
Frank Act, which specifies new
procedures for the submission of certain
rules and rule amendments and new
default timelines for the Commission’s
review of rule submissions. Many of
these new procedures—for example, the
30-day public comment period
following the stay of a submitted rule—
are statutorily mandated and the
Commission’s final regulations have
been drafted to remain within the
confines of the enabling language.
Similarly, the Commission’s SIDCO
provisions, in large part, codify the
procedures established by Section 806
of the Dodd-Frank Act. For those final
regulations not mandated by the Dodd-
Frank Act, the Commission has adopted
the least-cost alternative consistent with
achieving the purposes of the Act.

The Commission invited but did not
receive public comments specific to its
cost-benefit discussion within the initial
comment period following the
Commission’s proposal. The
Commission also invited the public “to
submit any data or other information
that [it] may have quantifying or
qualifying the costs and benefits of the
proposal with their comment letters.”
The Commission received no such data
or other information. The Commission
did, however, receive general comments
on the “burden” associated with the
documentation and pricing source
certification requirements proposed in
§§40.2, 40.3, 40.5, and 40.6. Those
comments suggested that the new
provisions could substantially increase
the time and resources required to
prepare submissions and could
potentially delay the introduction of
new products and implementation of
rules. However, none of these comments
suggested feasible alternatives to the
statutory mandate. Nor did such
comments show how and to what extent
those burdens would be increased by
the implementing proposal.

In a comment concerning the
Commission’s cost-benefit analysis, the
CME stated that the CFMA streamlined
the product and rule submission process
to eliminate the “substantial
unnecessary paperwork” previously
required to be submitted to the
Commission. In the CME’s view, the
documentation and pricing source
certification requirements effectively
reinstated the pre-CFMA submission
process by mandating that registered
entities submit “massive amounts of
documentation” for Commission

review. In addition, CME stated that the
part 40 proposal’s cost-benefit
discussion did not “acknowledge that a
fully-functional and less costly system
of self-certification is already in place”
and that the Commission failed to
justify what CME characterized as
“onerous requirements’” with few public
benefits. CME also stated that the
Commission’s proposal did not “address
any actual costs” to industry, including
“the cost of compiling all
documentation relied upon to determine
whether a new product, new rule or rule
amendment complies with the Core
Principles” and the costs of “enabl[ing]
foreign competitors” to introduce
products that compete with domestic
DCM product innovations.

The Commission, after consideration
of the public interest factors specified in
section 15(a) of the Act, has determined,
as set forth below, that the costs
associated with its final regulations will
not have a material effect on the
efficiency, competitiveness, and
financial integrity of the futures and
swaps markets and should substantially
benefit registered entities by facilitating
and expediting the Commission’s
review of product and rule submissions.
The Commission has considered the
costs and benefits of its regulations
throughout the preamble and generally
views the related matters section of this
final rulemaking to be an extension of
that discussion. Estimates pursuant to
the Paperwork Reduction Act are a
subset of and incorporated into the
overall compliance costs associated
with final part 40.

The Commission’s final regulations
address the relevant areas of market and
public concern specified in section 15(a)
of the Act. Specifically, the
Commission’s certification and approval
procedures ensure that registered
entities do not enact rules that, among
other things, harm market participants
or the public, result in unreasonable
restraints of trade or material
anticompetitive burdens on trading, or
have other effects that are detrimental to
the public interest. In addition, the
special certification procedures for
SIDCOs and certain event contracts
implement Sections 806 and 745 of the
Dodd-Frank Act, respectively, and
ensure that the Commission has
adequate time and information to
analyze certain risk-related rules and
novel products based upon certain
excluded commodities. The SIDCO
notice requirement is important to the
Commission’s oversight of sound risk
management practices and to its efforts
to monitor and mitigate systemic risks.
The proposed event contract provisions,
consistent with the intent of Congress,

prevent individuals from speculating on
activities that are potentially harmful to
national security or detrimental to the
stability of the futures markets. Finally,
the “concise explanation and analysis”
required for the submission of new
products is a less-costly alternative to
the Commission’s proposed
documentation requirement and will
assist the Commission in protecting the
price discovery function of the markets.

The final certification and approval
procedures are necessary to fulfill the
requirements of the Dodd-Frank Act, to
protect market participants, to enhance
the Commission’s administration of the
Act, and to ensure the continued
competitiveness and financial integrity
of the futures and swaps markets.
Moreover, in response to public
comments and after consultations with
market participants and prudential
regulators, the proposed rules have been
amended to implement, where possible,
a less costly alternative that achieves the
statutory objectives of the Act, as
amended by the Dodd-Frank Act.

With respect to costs, the Commission
recognizes that its final regulations may
increase compliance costs by requiring
the submission of a “concise
explanation and analysis” and by
requiring registered entities to certify
that they posted the complete
submission on the registered entity’s
Web site at the time of filing. The
Commission believes that these costs
will be de minimis. A “concise
explanation and analysis” should be a
clear and informative—but not
necessarily lengthy—description of the
product or rule and its implications for
compliance with applicable law.
Moreover, the explanation and analysis
incorporates information that is, in
many cases, already required to be
reviewed or collected by registered
entities. A concise description and
examination of the submission should
impose minimal costs on registered
entities, because it requires the
registered entity merely to memorialize
its due diligence in certifying
compliance with applicable law. Posting
this information on the registered
entity’s Web site should be as simple as
providing an electronic copy of the
submission to appropriate personnel.
All current registered entities maintain
a Web site and therefore this new
requirement may increase the overall
cost, if at all, by only a negligible
margin.

In addition, the proposed price
certification provisions are not being
adopted and the proposed
documentation provisions have been
revised—and, in some cases, removed
from the final regulations—to permit
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registered entities more flexibility in
complying with the Act and
Commission’s regulations, to reduce
potential administrative and compliance
costs, and to adopt, where possible, less
burdensome alternatives to the
Commission’s proposal. For example,
under the Commission’s final product
submission regulations, registered
entities, including CME, are not
required to submit “‘massive amounts of
documentation” with their new product
submissions. Instead, as suggested by
ICE Futures, the Commission will allow
registered entities to submit an
explanation and analysis of the product
with the information contained in such
documentation and citations to relevant
data sources. Moreover, the Commission
finds that the submission of an
explanation and analysis is necessary
for its review of product and rule
certifications. Although CME correctly
notes that self-certification regime has
been retained under the Act, as
amended by the Dodd-Frank Act, the
Commission has encountered numerous
instances in which registered entities
provided only cursory supporting
analyses for their product submissions
or, in certain cases, failed to document
the evidentiary basis for their
certifications altogether. As discussed in
the preamble, the staff must expend
significant resources and time to
replicate existing analyses or to
otherwise independently establish a
product’s compliance with applicable
law when submissions are not
adequately explained or supported by
registered entities.

With respect to the new SIDCO
provisions in §40.10, the cost of
creating the advance notice will not be
substantial. A SIDCO should have this
information prior to determining
whether to implement a change and,
consequently, the marginal cost of
drafting and submitting the notice will
be small. On the other hand, the
Commission believes that the benefit of
this information is significant because it
is necessary to assess the effect that the
proposed change would have on the
nature or level of risks. The final
provisions of §40.10 parallel the
requirements of the Dodd-Frank Act.
The Commission’s proposal effectively
mirrors the enabling provisions of the
statute and, accordingly, the
Commission’s ability to revise the
proposed requirements is limited.

As discussed above, advance notice of
all changes that materially impact risk—
increasing or decreasing risk—is
necessary for the Commission to
monitor systemic risk and to see that
SIDCOs effectively manage risk in
furtherance of compliance with the core

principles. The Commission
acknowledges that requiring a SIDCO to
notify the Commission under § 40.10 of
a change that could materially reduce
risk could delay the time when that
change becomes effective. However,
even for ostensibly risk-reducing
changes, there may be adverse
consequences that the Commission
should have the opportunity to consider
in the time frame set forth in Section
806 of the Dodd-Frank Act.

Moreover, the Commission and the
Board have statutory obligations to
review proposed changes to SIDCO
rules, procedures and operations that
materially impact risks and Section 806
of the Dodd-Frank Act mandates the
time period for review. The Commission
also notes that, in appropriate cases, the
staff may permit a risk-related rule to
become effective prior to the expiration
of the 60-day notice period.

The costs associated with the
emergency notice required in § 40.10(h)
are similarly minimal and include the
cost of drafting and submitting the
notice and any cost associated with the
possibility that the Commission could
rescind or modify the emergency
change. There also may be a cost of
requiring notice within 24 hours;
however, section 806(e)(2)(B) of the
Dodd-Frank Act mandates notices be
provided within this timeframe. The
substantive requirements of the notice
provisions also are outlined by section
806(e)(2)(C) of the Dodd-Frank Act and,
as explained above, the Commission
believes that the cost of providing the
information required for an advance
notice will be small. The marginal cost
of providing additional information
concerning an emergency notice should
be similarly small because a SIDCO will
already know the nature of the
emergency and will have determined
that the change was necessary for the
SIDCO to continue to provide its
services in a safe and sound manner
prior to implementing the emergency
change. The Commission believes that
the information is necessary for it to
review an emergency change.

Having considered the costs of its
proposal, the Commission is adopting
these final regulations, including
changes to the proposed regulations as
summarized below, to further reduce
the information collection burdens on
and associated costs for registered
entities as follows:

e The Commission is revising the
proposed documentation requirements
in §40.2 and §40.3 to permit the
submission of an appropriately detailed
and cited explanation and analysis in
lieu of documentation;

e The Commission is amending § 40.2
to apply only to DCMs and SEFs and
intends to implement new product
clearing submission requirements in a
new § 39.5 (in a separate rulemaking);

e The Commission is eliminating the
documentation requirements in § 40.5
and §40.6;

e The Commission is providing new
provisions for class certifications of
certain swaps;

e The Commission is amending
§40.6(a) to make effective upon
submission rules delisting or
withdrawing the certification of
products;

e The Commission is eliminating the
proposed certification requirement
concerning the use of third-party prices;

e The Commission is eliminating a
previously proposed provision requiring
“[w]henever possible, all proposed
swap or contract terms and conditions
[to] conform to industry standards or
those terms and conditions adopted by
comparable contracts;”

e The Commission is limiting the
application of §40.12 to novel
derivative products that are not subject
to the forthcoming provisions of § 1.8.

The resulting final rules should
impose significantly lower costs on
registered entities than the proposed
rules. The average annual burden for the
70 anticipated registered entities may be
reduced by more than one-third in
comparison to the initial proposed
requirements—from an estimated 324
hours per year per registered entity to
approximately 202 hours per year per
registered entity. To the extent that the
Commission’s final regulations impose
any additional costs or burdens on
registered entities, these costs or
burdens would require a single part-
time staff person to handle new
requirements related to product and rule
submissions to the Commission; the
total time cost may be as little as four
hours per week per registered entity.
Thus, the Commission has determined
that these final regulations are necessary
to enable the Commission to perform its
oversight functions and to carry out its
statutory responsibilities under the Act.

IV. Related Matters
a. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”)41 requires agencies to consider
whether final regulations have a
significant economic impact on a
substantial number of small entities
and, where the regulations do so, to
provide a regulatory flexibility analysis
concerning the impact of such

415 U.S.C. 601 et seq.



Federal Register/Vol. 76, No. 144/ Wednesday, July 27, 2011/Rules and Regulations

44789

regulations.#2 The final rules require
DCOs, DCMs, SEFs, and SDRs to submit
to the Commission new products, rules,
and rule amendments, before they
become effective, with either a request
for Commission approval or a
certification that the products or rules
comply with the Act and Commission
regulations. In addition, the
Commission’s new regulations require
product submissions be accompanied by
a concise explanation and analysis that
incorporates information contained in
supporting documents, whereas the new
requirements for rule certifications
simply require the submission of a
concise explanation and analysis of the
purpose, operation, and effect of the
filing. Accordingly, these product and
rule approval and self-certification
regulations are not complex and do not
impose a significant economic impact
on any registered entity.

Moreover, the Commission previously
determined that DCMs, DCOs, SEFs, and
SDRs are not “small entities” for
purposes of the RFA.43 In determining
that these registered entities are not
“small entities,” the Commission
reasoned that it designates a contract
market or registers a DCO, SEF, or SDR
only if the entity meets a number of
specific criteria, including the
expenditure of sufficient resources to
establish and maintain an adequate self-
regulatory program.4 Because DCMs,
DCOs, SEFs and SDRs are required to
demonstrate compliance with Core
Principles, including principles
concerning the maintenance or
expenditure of financial resources, the
Commission previously determined that
SEFs and SDRs, like DCMs and DCOs,
are not ‘“small entities” for the purposes
of the RFA.

The Chairman, on behalf of the
Commission, hereby certifies pursuant
to 5 U.S.C. 605(b) that these regulations
do not have a significant impact on a
substantial number of small entities.

b. Paperwork Reduction Act

The Commission may not conduct or
sponsor, and a registered entity is not
required to respond to, a collection of
information unless it displays a
currently valid Office of Management
and Budget (“OMB”’) control number.
Amendments to §§40.2, 40.3, 40.5, 40.6,
and 40.10 impose new information

425 U.S.C. 601 et seq.

43 See 17 CFR part 40 Provisions Common to
Registered Entities, 75 FR 67282 (November 2,
2010); see also 47 FR 18618, 18619 (April 30, 1982)
and 66 FR 45604, 45609 (August 29, 2001).

44 See, e.g., Core Principle 2 applicable to SEFs
under Section 733 of the Dodd-Frank Act and Core
Principles 1-3 applicable to SDRs under Section
728 of the Dodd-Frank Act.

collection requirements on registered
entities within the meaning of the
Paperwork Reduction Act.45
Accordingly, the Commission requested
and OMB assigned a control number for
the required collections of information.
The Commission has submitted this
notice of final rulemaking along with
supporting documentation for OMB’s
review in accordance with 44 U.S.C.
3507(d) and 5 CFR 1320.11. The title for
this collection of information is ‘“Part
40, Provisions Common to Registered
Entities, OMB control number 3038—
D07.” Many of the responses to this new
collection of information are mandatory.

The Commission protects proprietary
information according to the Freedom of
Information Act and 17 CFR part 145,
“Commission Records and
Information.” In addition, section
8(a)(1) of the Act strictly prohibits the
Commission, unless specifically
authorized by the Act, from making
public “data and information that
would separately disclose the business
transactions or market positions of any
person and trade secrets or names of
customers.” The Commission also is
required to protect certain information
contained in a government system of
records according to the Privacy Act of
1974, 5 U.S.C. 552a.

1. Information Provided by Reporting
Entities/Persons

These rules require DCMs, DCOs, and
new registered entities, SEFs and SDRs,
to collect and submit to the Commission
information concerning new products,
rules, and rule amendments pursuant to
the procedures outlined in §§40.2, 40.3,
40.5, 40.6, and 40.10. The Commission
is adopting these information collection
requirements in order to give effect to
various notice, rule certification, and
rule approval provisions of the Dodd-
Frank Act, to expedite the staff’s review
of newly-certified and submitted
products, and to improve the
Commission’s administration of the Act.

The Commission estimated the final
information collection burdens on
registered entities below. These
estimates account for the following: (1)
The number of respondents; (2) the
number of responses required of each
respondent; (3) the average hours
required to produce each response; and
(4) the aggregate annual reporting
burden. The Commission estimates that
the effect of final §§40.2, 40.3, 40.5,
40.6, 40.10, and 40.12 will be to
increase the information collection
burden by approximately 202 hours per
year per registered entity, resulting
mostly from the preparation of the

4544 U.S.C. 3501 et seq.

concise explanation and analysis to be
filed with the Commission in
connection with the listing of products
or the certification or approval of rules.
The Commission estimates that 70
registered entities will be required to
file their new product and rule
submissions.

The Commission previously estimated
the aggregate number of hours that it
expected registered entities to spend
complying with part 40. Upon further
consideration, the Commission has
determined to revise the hours
attributable to the new provisions of
part 40. The newly-revised and final
regulations require each registered
entity to spend an estimated and
additional 202 hours per year
complying with part 40. Due to a
calculation error in the proposed
rulemaking, the estimated information
collection burden in the proposed part
40 rulemaking was quoted as 8,300
hours; the estimated information
collection burden should have been
22,664. Based on the 22,664 estimate,
the estimated average hours per
registered entity would have been
323.771 hours. Thus, under the
Commission’s current analysis and in
light of the regulatory changes below,
each registered entity may expect to
spend approximately 121 fewer hours
per year complying with part 40 than
would have been required under the
Commission’s proposal. The substantial
reduction in the estimated annual time
that each registered entity may spend
complying with part 40 results from
revisions to the documentation
requirements in §§40.2 and 40.3, the
elimination of the documentation
requirements in §§40.5 and 40.6, the
elimination of the price certification
requirements in §§40.2, 40.3, 40.5, and
40.6, and the addition of the class
certification provisions for certain
swaps in § 40.2(d).

Final §§40.2, 40.3, 40.5 and 40.6
require each registered entity to comply
with new certification and approval
requirements when seeking to
implement new products, rules, and
rule amendments, including changes to
product terms or conditions. However,
in consideration of comments
concerning proposed §§40.2, 40.3, 40.5
and 40.6, the Commission has
determined to amend its proposal to
reduce the information collection
burden on the registered entities.
Specifically, the Commission’s final
§40.2(d) streamlines the product
certification process for a significant
percentage of swap contracts by
permitting a DCM or SEF to class
certify, within a single submission, one
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or more swaps with similar, specified
characteristics.

In addition, the Commission has
determined to amend its proposal to do
the following: (1) Substantially revise
§40.2 and §40.3 to reduce the
document collection burden for newly-
submitted products, and (2) eliminate
the previously proposed documentation
provisions in §40.5 and §40.6. The
Commission has determined to maintain
§§ 40.2(a)(3)(vii), 40.3(a)(10), 40.5(a)(6),
and 40.6(a)(2) requiring registered
entities to state that they posted a copy
of the certification or request for
approval on the registered entity’s Web
site at the time of the filing with the
Commission.

In light of the amendments to the
Commission’s final regulations, noted
above, the Commission revises its
previous estimates as follows:

Estimated number of respondents: 70.

Annual responses by each
respondent: 100.

Estimated average hours per response:
2.00.

Aggregate annual reporting burden
hours (for all respondents): 14,000.

The Commission originally estimated
that 45 registered entities would be
subject to the information collection
requirements in §§40.2, 40.3, 40.5 and
40.6. The Commission based this
estimate upon the number of registered
and exempt entities at the time of
proposal. The Commission has
determined to increase its previous
estimate to account for an increased
number of anticipated registered
entities, a few of which do not currently
operate a registered or exempt entity.
The 70 registered entity figure, above,
only minimally alters the per registered
entity estimate of time that will be
required to comply with part 40.

In addition, the Commission initially
estimated 120 responses per year from
registered entities. In light of the
revisions to the documentation
requirements and the ability of
registered entities to certify certain swap
contracts as a class under §40.2(d), the
number of estimated submissions has
been reduced. The Commission also
reduced the estimated hourly burden in
light of revisions to the documentation
requirements in §§40.2 and 40.3 and
the elimination of the documentation
requirements in §§40.5 and 40.6.

§40.10 requires SIDCOs to provide to
the Commission 60 days advance notice
of proposed changes to rules,
procedures or operations that could
materially affect the nature or level of
risks presented by the SIDCO.

Estimated number of respondents: 4.

Annual responses by each
respondent: 2.

Estimated average hours per response:

5.

Aggregate annual reporting burden
hours (for all respondents): 40.

Finally, §40.12 permits registered
entities to provide notice to the
Commission and the Securities and
Exchange Commission when certifying,
submitting for approval, or otherwise
filing a proposal to list a product (other
than a product subject to the
forthcoming provisions of § 1.8 of this
chapter) having elements of both a
security and a contract for the sale of a
commodity for future delivery (or an
option on such contract or an option on
a commodity). The Commission has
determined to promulgate rules
governing jurisdictional disputes over
novel swap products in a separate and
forthcoming rulemaking. Accordingly, it
is adjusting its estimates to reflect that
fact that jurisdictional determinations
concerning certain novel product
submissions will not be subject to the
provisions of §40.12.

Estimated number of respondents: 8.

Annual responses by each
respondent: 4.

Estimated average hours per response:

2.52.
Aggregate annual reporting burden
hours (for all respondents): 80.64.

List of Subjects in 17 CFR Part 40

Commodity futures, Contract markets,
Designation application, Reporting and
recordkeeping requirements, Swap
execution facility, Swap data repository,
Systemically important derivatives
clearing organization, Rule approval,
Rule certification, Review of certain
event contracts.

In light of the foregoing, and pursuant
to authority in the Act, and, in
particular, Sections 3, 5, 5¢(c) and 8a(5)
of the Act, the Commission hereby
revises part 40 of Title 17 of the Code
of Federal Regulations to read as
follows:

PART 40—PROVISIONS COMMON TO
REGISTERED ENTITIES

Sec.

40.1 Definitions.

40.2 Listing products for trading by
certification.

40.3 Voluntary submission of new products
for Commission review and approval.

40.4 Amendments to terms or conditions of
enumerated agricultural products.

40.5 Voluntary submission of rules for
Commission review and approval.

40.6 Self-certification of rules.

40.7 Delegations.

40.8 Availability of public information.

40.9 [Reserved]

40.10 Special certification procedures for
submission of rules by systemically

important derivatives clearing
organizations.

40.11 Review of event contracts based upon
certain excluded commodities.

40.12 Staying of certification and tolling of
review period pending jurisdictional
determination.

Appendix A to Part 40—Schedule of
Fees

Appendix B to Part 40—[Reserved]
Appendix C to Part 40—[Reserved]

Appendix D to Part 40—Submission
Cover Sheet and Instructions

Authority: 7 U.S.C. 1a, 2, 5, 6, 7, 7a, 8 and
12, as amended by Titles VII and VIII of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Pub. L.
111-203, 124 Stat. 1376 (2010).

§40.1 Definitions.

As used in this part:

(a) Business day means the intraday
period of time starting at the business
hour of 8:15 a.m. and ending at the
business hour of 4:45 p.m.; business
hour means any hour between 8:15 a.m.
and 4:45 p.m. Business day and
business hour are Eastern Standard
Time or Eastern Daylight Savings Time,
whichever is currently in effect in
Washington, DC, on all days except
Saturdays, Sundays, and Federal
holidays in Washington, DC.

(b) Dormant contract or dormant
product means:

(1) Any agreement, contract,
transaction, instrument, swap or any
such commodity futures or option
contract with respect to all future or
option expiries, listed on a designated
contract market, a swap execution
facility or cleared by a registered
derivatives clearing organization, that
has no open interest and in which no
trading has occurred for a period of
twelve complete calendar months
following a certification to, or approval
by, the Commission; provided, however,
that no contract or instrument under
this paragraph (b)(1) initially and
originally certified to, or approved by,
the Commission within the preceding
36 complete calendar months shall be
considered to be dormant; or

(2) Any commodity futures or option
contract, swap or other agreement,
contract, transaction or instrument of a
dormant designated contract market,
dormant swap execution facility or a
dormant derivatives clearing
organization; or

(3) Any commodity futures or option
contract or other agreement, contract,
swap, transaction or instrument not
otherwise dormant that a designated
contract market, a swap execution
facility or a derivatives clearing
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organization self-declares through
certification to be dormant.

(c) Dormant designated contract
market means any designated contract
market on which no trading has
occurred during the period of twelve
consecutive calendar months, preceding
the first day of the most recent calendar
month; provided, however, no
designated contract market shall be
considered to be dormant if its initial
and original Commission order of
designation was issued within the
preceding 36 consecutive calendar
months.

(d) Dormant derivatives clearing
organization means any derivatives
clearing organization registered
pursuant to Section 5b of the Act that
has not accepted for clearing any
agreement, contract or transaction that
is required or permitted to be cleared by
a derivatives clearing organization
under Sections 5b(a) and 5b(b) of the
Act, respectively, for a period of twelve
complete calendar months; provided,
however, no derivatives clearing
organization shall be considered to be
dormant if its initial and original
Commission order of registration was
issued within the preceding 36
complete calendar months.

(e) Dormant swap data repository
means any registered swap data
repository on which no data has resided
for a period of twelve consecutive
calendar months, preceding the most
recent calendar month.

(f) Dormant swap execution facility
means any swap execution facility on
which no trading has occurred for a
period of twelve consecutive calendar
months, preceding the first day of the
most recent calendar month; provided,
however, no swap execution facility
shall be considered to be dormant if its
initial and original Commission order of
registration was issued within the
preceding 36 consecutive calendar
months.

(g) Dormant rule means:

(1) Any registered entity rule which
remains unimplemented for twelve
consecutive calendar months following
a certification with, or an approval by,
the Commission; or

(2) Any rule or rule amendment of a
dormant designated contract market,
dormant swap execution facility,
dormant swap data repository or
dormant derivatives clearing
organization.

(h) Emergency means any occurrence
or circumstance that, in the opinion of
the governing board of a registered
entity, or a person or persons duly
authorized to issue such an opinion on
behalf of the governing board of a
registered entity under circumstances

and pursuant to procedures that are
specified by rule, requires immediate
action and threatens or may threaten
such things as the fair and orderly
trading in, or the liquidation of or
delivery pursuant to, any agreements,
contracts, swaps or transactions or the
timely collection and payment of funds
in connection with clearing and
settlement by a derivatives clearing
organization, including:

(1) Any manipulative or attempted
manipulative activity;

(2) Any actual, attempted, or
threatened corner, squeeze, congestion,
or undue concentration of positions;

(3) Any circumstances which may
materially affect the performance of
agreements, contracts, swaps or
transactions, including failure of the
payment system or the bankruptcy or
insolvency of any participant;

(4) Any action taken by any
governmental body, or any other
registered entity, board of trade, market
or facility which may have a direct
impact on trading or clearing and
settlement; and

(5) Any other circumstance which
may have a severe, adverse effect upon
the functioning of a registered entity.

(i) Rule means any constitutional
provision, article of incorporation,
bylaw, rule, regulation, resolution,
interpretation, stated policy, advisory,
terms and conditions, trading protocol,
agreement or instrument corresponding
thereto, including those that authorize a
response or establish standards for
responding to a specific emergency, and
any amendment or addition thereto or
repeal thereof, made or issued by a
registered entity or by the governing
board thereof or any committee thereof,
in whatever form adopted.

(j) Terms and conditions means any
definition of the trading unit or the
specific commodity underlying a
contract for the future delivery of a
commodity or commodity option
contract, description of the payments to
be exchanged under a swap,
specification of cash settlement or
delivery standards and procedures, and
establishment of buyers’ and sellers’
rights and obligations under the swap or
contract. Terms and conditions include
provisions relating to the following:

(1) For a contract for the purchase or
sale of a commodity for future delivery
or an option on such a contract or an
option on a commodity (other than a
swap):

(i) Quality and other standards that
define the commodity or instrument
underlying the contract;

(ii) Quantity standards or other
provisions related to contract size;

(iii) Any applicable premiums or
discounts for delivery of nonpar
products;

(iv) Trading hours, trading months
and the listing of contracts;

(v) The pricing basis, minimum price
fluctuations, and maximum price
fluctuations;

(vi) Any price limits, no cancellation
ranges, trading halts, or circuit breaker
provisions, and procedures for the
establishment of daily settlement prices;

(vii) Position limits, position
accountability standards, and position
reporting requirements;

(viii) Delivery points and locational
price differentials;

(ix) Delivery standards and
procedures, including fees related to
delivery or the delivery process;
alternatives to delivery and applicable
penalties or sanctions for failure to
perform;

(x) If cash settled; the definition,
composition, calculation and revision of
the cash settlement price or index;

(xi) Payment or collection of
commodity option premiums or
margins;

(xii) Option exercise price, if it is
constant, and method for calculating the
exercise price, if it is variable;

(xiii) Threshold prices for an option
contract, the existence of which is
contingent upon those prices; and

(xiv) Any restrictions or requirements
for exercising an option; and

(2) For a swap:

(i) Identification of the major group,
category, type or class in which the
swap falls (such as an interest rate,
commodity, credit or equity swap) and
of any further sub-group, category, type
or class that further describes the swap;

(ii) Notional amounts, quantity
standards, or other unit size
characteristics;

(iii) Any applicable premiums or
discounts for delivery of nonpar
products;

(iv) Trading hours and the listing of
swaps;

(v) Pricing basis for establishing the
payment obligations under, and mark-
to-market value of, the swap including,
as applicable, the accrual start dates,
termination or maturity dates, and, for
each leg of the swap, the initial cash
flow components, spreads, and points,
and the relevant indexes, prices, rates,
coupons, or other price reference
measures;

(vi) Any price limits, trading halts, or
circuit breaker provisions, and
procedures for the establishment of
daily settlement prices;

(vii) Position limits, position
accountability standards, and position
reporting requirements;
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(viii) Payment and reset frequency,
day count conventions, business
calendars, and accrual features;

(ix) If physical delivery applies,
delivery standards and procedures,
including fees related to delivery or the
delivery process, alternatives to delivery
and applicable penalties or sanctions for
failure to perform;

(x) If cash settled, the definition,
composition, calculation and revision of
the cash settlement price, and the
settlement currency;

(xi) Payment or collection of option
premiums or margins;

(xii) Option exercise price, if it is
constant, and method for calculating the
exercise price, if it is variable;

(xiii) Threshold prices for an option,
the existence of which is contingent
upon those prices;

(xiv) Any restrictions or requirements
for exercising an option; and

(xv) Life cycle events.

§40.2 Listing products for trading by
certification.

(a) A designated contract market or a
swap execution facility must comply
with the submission requirements of
this section prior to listing a product for
trading that has not been approved
under § 40.3 of this part or that remains
dormant subsequent to being submitted
under this section or approved under
§40.3 of this part. A submission shall
comply with the following conditions:

(1) The designated contract market or
the swap execution facility has filed its
submission electronically in a format
and manner specified by the Secretary
of the Commission with the Secretary of
the Commission;

(2) The Commission has received the
submission by the open of business on
the business day preceding the
product’s listing; and

(3) The submission includes:

(i) A copy of the submission cover
sheet in accordance with the
instructions in Appendix D to this part;

(ii) A copy of the product’s rules,
including all rules related to its terms
and conditions;

(iii) The intended listing date;

(iv) A certification by the designated
contract market or the swap execution
facility that the product to be listed
complies with the Act and Commission
regulations thereunder;

(v) A concise explanation and
analysis of the product and its
compliance with applicable provisions
of the Act, including core principles,
and the Commission’s regulations
thereunder. This explanation and
analysis shall either be accompanied by
the documentation relied upon to
establish the basis for compliance with

applicable law, or incorporate
information contained in such
documentation, with appropriate
citations to data sources;

(vi) A certification that the registered
entity posted a notice of pending
product certification with the
Commission and a copy of the
submission, concurrent with the filing
of a submission with the Commission,
on the registered entity’s Web site.
Information that the registered entity
seeks to keep confidential may be
redacted from the documents published
on the registered entity’s Web site but
must be republished consistent with any
determination made pursuant to
§40.8(c)(4);

(vii) A request for confidential
treatment, if appropriate, as permitted
under §40.8.

(b) Additional information. If
requested by Commission staff, a
registered entity shall provide any
additional evidence, information or data
that demonstrates that the contract
meets, initially or on a continuing basis,
the requirements of the Act or the
Commission’s regulations or policies
thereunder.

(c) Stay. The Commission may stay
the listing of a contract pursuant to
paragraph (a) of this section during the
pendency of Commission proceedings
for filing a false certification or during
the pendency of a petition to alter or
amend the contract terms and
conditions pursuant to Section 8a(7) of
the Act. The decision to stay the listing
of a contract in such circumstances shall
not be delegable to any employee of the
Commission.

(d) Class certification of swaps. (1) A
designated contract market or swap
execution facility may list or facilitate
trading in any swap or number of swaps
based upon an “excluded commodity,”
as defined in Section 1a(19)(i) of the
Act, not including any security, security
index, and currency other than the
United States Dollar and a “major
foreign currency,” as defined in
§15.03(a), or an “excluded commodity,”
as defined in Section 1a(19)(ii)—(iv) of
the Act, provided the designated
contract market or swap execution
facility certifies, under § 40.2(a)(1)—(2),
§40.2(a)(3)(i), § 40.2(a)(3)(iv), and
§40.2(a)(3)(vi), each of the following:

(i) That each particular swap within
the certified class of swaps is based
upon an excluded commodity specified
in §40.2(d)(1); and

(ii) That each particular swap within
the certified class of swaps is based
upon an excluded commodity with an
identical pricing source, formula,
procedure, and methodology for

calculating reference prices and
payment obligations; and

(iii) That the pricing source, formula,
procedure, and methodology for
calculating reference prices and
payment obligations in each particular
swap within the certified class of swaps
is identical to a pricing source, formula,
procedure, and methodology for
calculating reference prices and
payment obligations in a product
previously submitted to the Commission
and certified or approved pursuant to
§40.2 or §40.3;

(iv) That each particular swap within
the certified class of swaps is based
upon an excluded commodity involving
an identical currency or identical
currencies.

(2) The Commission may in its
discretion require a registered entity to
withdraw its certification under
§40.2(d)(1) and to submit each
individual swap or certain individual
swaps within the submission for
Commission review pursuant to §40.2
or §40.3

§40.3 Voluntary submission of new
products for Commission review and
approval.

(a) Request for approval. Pursuant to
Section 5c¢(c) of the Act, a designated
contract market, a swap execution
facility, or a derivatives clearing
organization may request that the
Commission approve a new or dormant
product prior to listing the product for
trading or accepting the product for
clearing, or if a product was initially
submitted under § 40.2 of this part or
§ 39.5 of this chapter, subsequent to
listing the product for trading or
accepting the product for clearing. A
submission requesting approval shall:

(1) Be filed electronically in a format
and manner specified by the Secretary
of the Commission with the Secretary of
the Commission;

(2) Include a copy of the submission
cover sheet in accordance with the
instructions in Appendix D to this part;

(3) Include a copy of the rules that set
forth the contract’s terms and
conditions;

(4) Include an explanation and
analysis of the product and its
compliance with applicable provisions
of the Act, including core principles,
and the Commission’s regulations
thereunder. This explanation and
analysis shall either be accompanied by
the documentation relied upon to
establish the basis for compliance with
the applicable law, or incorporate
information contained in such
documentation, with appropriate
citations to data sources;
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(5) Describe any agreements or
contracts entered into with other parties
that enable the registered entity to carry
out its responsibilities;

(6) Include the certifications required
in §41.22 for product approval of a
commodity that is a security future or a
security futures product as defined in
Sections 1a(44) or 1a(45) of the Act,
respectively;

(7) Include, if appropriate, a request
for confidential treatment as permitted
under §40.8;

(8) Include the filing fee required
under Appendix A to this part;

(9) Certify that the registered entity
posted a notice of its request for
Commission approval of the new
product and a copy of the submission,
concurrent with the filing of a
submission with the Commission, on
the registered entity’s Web site.
Information that the registered entity
seeks to keep confidential may be
redacted from the documents published
on the registered entity’s Web site but
must be republished consistent with any
determination made pursuant to
§40.8(c)(4);

(10) Include, if requested by
Commission staff, additional evidence,
information or data demonstrating that
the contract meets, initially or on a
continuing basis, the requirements of
the Act, or other requirement for
designation or registration under the
Act, or the Commission’s regulations or
policies thereunder. The registered
entity shall submit the requested
information by the open of business on
the date that is two business days from
the date of request by Commission staff,
or at the conclusion of such extended
period agreed to by Commission staff
after timely receipt of a written request
from the registered entity.

(b) Standard for review and approval.
The Commission shall approve a new
product unless the terms and conditions
of the product violate the Act or the
Commission’s regulations.

(c) Forty-five day review. All products
submitted for Commission approval
under this paragraph shall be deemed
approved by the Commission 45 days
after receipt by the Commission, or at
the conclusion of an extended period as
provided under paragraph (d) of this
section, unless notified otherwise
within the applicable period, if:

(1) The submission complies with the
requirements of paragraph (a) of this
section; and

(2) The submitting entity does not
amend the terms or conditions of the
product or supplement the request for
approval, except as requested by the
Commission or for correction of
typographical errors, renumbering or

other non-substantive revisions, during
that period. Any voluntary, substantive
amendment by the submitting entity
will be treated as a new submission
under this section.

(d) Extension of time. The
Commission may extend the 45 day
review period in paragraph (c) of this
section for:

(1) An additional 45 days, if the
product raises novel or complex issues
that require additional time to analyze,
in which case the Commission shall
notify the registered entity within the
initial 45 day review period and shall
briefly describe the nature of the
specific issues for which additional time
for review is required; or

(2) Any extended review period to
which the registered entity agrees in
writing.

(e) Notice of non-approval. The
Commission at any time during its
review under this section may notify the
registered entity that it will not, or is
unable to, approve the product. This
notification will briefly specify the
nature of the issues raised and the
specific provision of the Act or the
Commission’s regulations, including the
form or content requirements of
paragraph (a) of this section, that the
product violates, appears to violate or
potentially violates but which cannot be
ascertained from the submission.

(f) Effect of non-approval. (1)
Notification to a registered entity under
paragraph (e) of this section of the
Commission’s determination not to
approve a product does not prejudice
the entity from subsequently submitting
a revised version of the product for
Commission approval or from
submitting the product as initially
proposed pursuant to a supplemented
submission.

(2) Notification to a registered entity
under paragraph (e) of this section of the
Commission’s refusal to approve a
product shall be presumptive evidence
that the entity may not truthfully certify
under § 40.2 that the same, or
substantially the same, product does not
violate the Act or the Commission’s
regulations thereunder.

§40.4 Amendments to terms or conditions
of enumerated agricultural products.

(a) Notwithstanding the provisions of
this part, a designated contract market
must submit for Commission approval
under the procedures of § 40.5, prior to
its implementation, any rule or dormant
rule that, for a delivery month having
open interest, would materially change
a term or condition, as defined in
§40.1(j), of a contract for future delivery
in an agricultural commodity
enumerated in Section 1a(9) of the Act,

or of an option on such a contract or
commodity.

(b) The following rules or rule
amendments are not material and
should not be submitted under this
section:

(1) Changes that are enumerated in
§40.6(d)(2) may be implemented
without prior approval or certification if
implemented pursuant to the
notification procedures of §40.6(d);

(2) Changes that are enumerated in
§40.6(d)(3)(ii) may be implemented
without prior approval or certification
or notification as permitted pursuant to
§40.6(d)(3);

(3) Changes in no cancellation ranges
and trading hours may be implemented
without prior approval if implemented
pursuant to the procedures of § 40.6(a);

(4) Changes required to comply with
a binding order of a court of competent
jurisdiction, or a rule, regulation or
order of the Commission or of another
Federal regulatory authority, may be
implemented without prior approval if
implemented pursuant to the
procedures of § 40.6(a);or

(5) Any other rule:

(i) The text of which has been
submitted for review at least ten
business days prior to its
implementation and that has been
labeled ‘“Non-Material Agricultural Rule
Change;”

(ii) For which the designated contract
market has provided an explanation as
to why it considers the rule “non-
material,” and any other information
that may be beneficial to the
Commission in analyzing the merits of
the entity’s claim of non-materiality;
and

(iii) With respect to which the
Commission has not notified the
contract market during the review
period that the rule appears to require
or does require prior approval under
this section, may be implemented
without prior approval if implemented
under the procedures of § 40.6(a).

§40.5 Voluntary submission of rules for
Commission review and approval.

(a) Request for approval of rules.
Pursuant to Section 5c¢(c) of the Act, a
registered entity may request that the
Commission approve a new rule, rule
amendment or dormant rule prior to
implementation of the rule, or if the
request was initially submitted under
§§40.2 or 40.6 of this part, subsequent
to implementation of the rule. A request
for approval shall:

(1) Be filed electronically in a format
and manner specified by the Secretary
of the Commission with the Secretary of
the Commission;
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(2) Include a copy of the submission
cover sheet in accordance with the
instructions in Appendix D to this part;

(3) Set forth the text of the rule or rule
amendment (in the case of a rule
amendment, deletions and additions
must be indicated);

(4) Describe the proposed effective
date of the rule or rule amendment and
any action taken or anticipated to be
taken to adopt the proposed rule by the
registered entity or by its governing
board or by any committee thereof, and
cite the rules of the entity that authorize
the adoption of the proposed rule;

(5) Provide an explanation and
analysis of the operation, purpose, and
effect of the proposed rule or rule
amendment and its compliance with
applicable provisions of the Act,
including core principles, and the
Commission’s regulations thereunder,
including, as applicable, a description
of the anticipated benefits to market
participants or others, any potential
anticompetitive effects on market
participants or others, and how the rule
fits into the registered entity’s
framework of self-regulation;

(6) Certify that the registered entity
posted a notice of pending rule with the
Commission and a copy of the
submission, concurrent with the filing
of a submission with the Commission,
on the registered entity’s Web site.
Information which the registered entity
seeks to keep confidential may be
redacted from the documents published
on the registered entity’s Web site but
must be republished consistent with any
determination made pursuant to
§40.8(c)(4);

(7) Provide additional information
which may be beneficial to the
Commission in analyzing the new rule
or rule amendment. If a proposed rule
affects, directly or indirectly, the
application of any other rule of the
registered entity, the pertinent text of
any such rule must be set forth and the
anticipated effect described;

(8) Provide a brief explanation of any
substantive opposing views expressed to
the registered entity by governing board
or committee members, members of the
entity or market participants that were
not incorporated into the rule, or a
statement that no such opposing views
were expressed;

(9) Identify any Commission
regulation that the Commission may
need to amend, or sections of the Act or
the Commission’s regulations that the
Commission may need to interpret, in
order to approve the new rule or rule
amendment. To the extent that such an
amendment or interpretation is
necessary to accommodate a new rule or
rule amendment, the submission should

include a reasoned analysis supporting
the amendment to the Commission’s
regulation or the interpretation;

(10) As appropriate, include a request
for confidential treatment as permitted
under the procedures of §40.8.

(b) Standard for review and approval.
The Commission shall approve a new
rule or rule amendment unless the rule
or rule amendment is inconsistent with
the Act or the Commission’s regulations.

(c) Forty-five day review. (1) All rules
submitted for Commission approval
under paragraph (a) of this section shall
be deemed approved by the Commission
under section 5¢(c) of the Act 45 days
after receipt by the Commission, or at
the conclusion of such extended period
as provided under paragraph (d) of this
section, unless the registered entity is
notified otherwise within the applicable
period, if:

(i) The submission complies with the
requirements of paragraph (a) of this
section;

(ii) The registered entity does not
amend the proposed rule or supplement
the submission, except as requested by
the Commission, during the pendency
of the review period other than for
correction of typographical errors,
renumbering or other non-substantive
revisions. Any amendment or
supplementation not requested by the
Commission will be treated as the
submission of a new filing under this
section.

(2) The Commission shall commence
the review period in paragraph (c) of
this section for a compliant submission
under § 40.4(b)(5) ten business days
after its receipt.

(d) Commencement and extension of
time for review. The Commission may
further extend the review period in
paragraph (c) of this section for any
approval request for:

(1) An additional 45 days, if the
proposed rule raises novel or complex
issues that require additional time for
review or is of major economic
significance, the submission is
incomplete or the requestor does not
respond completely to Commission
questions in a timely manner, in which
case the Commission shall notify the
submitting registered entity within the
initial forty-five day review period and
shall briefly describe the nature of the
specific issues for which additional time
for review shall be required; or

(2) Any period, beyond the additional
45 days provided in §40.5(d)(1), to
which the registered entity agrees in
writing.

(e) Notice of non-approval. Any time
during its review under this section, the
Commission may notify the registered
entity that it will not, or is unable to,

approve the new rule or rule
amendment. This notification will
briefly specify the nature of the issues
raised and the specific provision of the
Act or the Commission’s regulations,
including the form or content
requirements of this section, with which
the new rule or rule amendment is
inconsistent or appears to be
inconsistent with the Act or the
Commission’s regulations.

(f) Effect of non-approval. (1)
Notification to a registered entity under
paragraph (e) of this section does not
prevent the registered entity from
subsequently submitting a revised
version of the proposed rule or rule
amendment for Commission review and
approval or from submitting the new
rule or rule amendment as initially
proposed in a supplemented
submission; the revised submission will
be reviewed without prejudice.

(2) Notification to a registered entity
under paragraph (e) of this section of the
Commission’s determination not to
approve a proposed rule or rule
amendment of a registered entity shall
be presumptive evidence that the entity
may not truthfully certify that the same,
or substantially the same, proposed rule
or rule amendment under § 40.6(a) of
this section.

(g) Expedited approval.
Notwithstanding the provisions of
paragraph (c) of this section, changes to
a proposed rule or a rule amendment,
including changes to terms and
conditions of a product that are
consistent with the Act and Commission
regulations and with standards
approved or established by the
Commission may be approved by the
Commission at such time and under
such conditions as the Commission
shall specify in the written notification,
provided, however, that the
Commission may, at any time, alter or
revoke the applicability of such a notice
to any particular product or rule
amendment.

§40.6 Self-certification of rules.

(a) Required certification. A registered
entity shall comply with the following
conditions prior to implementing any
rule, other than a rule delisting or
withdrawing the certification of a
product, that has not obtained
Commission approval under § 40.5 of
this part, that remains dormant
subsequent to being submitted under
this section or approved under §40.5 of
this part, or that is submitted under
§40.10 of this part, except as otherwise
provided by § 40.10(a):

(1) The registered entity has filed its
submission electronically in a format
and manner specified by the Secretary
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of the Commission with the Secretary of
the Commission.

(2) The registered entity has provided
a certification that the registered entity
posted a notice of pending certification
with the Commission and a copy of the
submission, concurrent with the filing
of a submission with the Commission,
on the registered entity’s Web site.
Information that the registered entity
seeks to keep confidential may be
redacted from the documents published
on the registered entity’s Web site but it
must be republished consistent with any
determination made pursuant to
§40.8(c)(4).

(3) The Commission has received the
submission not later than the open of
business on the business day that is 10
business days prior to the registered
entity’s implementation of the rule or
rule amendment.

(4) The Commission has not stayed
the submission pursuant to § 40.6(c).

(5) The rule or rule amendment is not
arule or rule amendment of a
designated contract market that
materially changes a term or condition
of a contract for future delivery of an
agricultural commodity enumerated in
section 1a(4) of the Act or an option on
such a contract or commodity in a
delivery month having open interest.

(6) Emergency rule certifications. (i)
New rules or rule amendments that
establish standards for responding to an
emergency must be submitted pursuant
to §40.6(a);

(ii) Rules or rule amendments
implemented under procedures of the
governing board to respond to an
emergency as defined in §40.1, shall, if
practicable, be filed with the
Commission prior to the
implementation or, if not practicable, be
filed with the Commission at the earliest
possible time after implementation, but
in no event more than twenty-four hours
after implementation. Such rules shall
be subject to the certification and stay
provisions of paragraphs (b) and (c) of
this section.

(7). The rule submission shall
include:

(i) A copy of the submission cover
sheet in accordance with the
instructions in Appendix D to this part
(in the case of a rule or rule amendment
that responds to an emergency,
“Emergency Rule Certification” should
be noted in the Description section of
the submission coversheet);

(ii) The text of the rule (in the case of
a rule amendment, deletions and
additions must be indicated);

(ii1) The date of intended
implementation;

(iv) A certification by the registered
entity that the rule complies with the

Act and the Commission’s regulations
thereunder;

(v) A concise explanation and
analysis of the operation, purpose, and
effect of the proposed rule or rule
amendment and its compliance with
applicable provisions of the Act,
including core principles, and the
Commission’s regulations thereunder;

(vi) A brief explanation of any
substantive opposing views expressed to
the registered entity by governing board
or committee members, members of the
entity or market participants, that were
not incorporated into the rule, or a
statement that no such opposing views
were expressed;

(vii) As appropriate, a request for
confidential treatment pursuant to the
procedures provided in §40.8; and

(8) The registered entity shall provide,
if requested by Commission staff,
additional evidence, information or data
that may be beneficial to the
Commission in conducting a due
diligence assessment of the filing and
the registered entity’s compliance with
any of the requirements of the Act or the
Commission’s regulations or policies
thereunder.

(b) Review by the Commission. The
Commission shall have 10 business days
to review the new rule or rule
amendment before the new rule or rule
amendment is deemed certified and can
be made effective, unless the
Commission notifies the registered
entity during the 10-business day
review period that it intends to issue a
stay of the certification under paragraph
(c) of this section.

(c) Stay (1) Stay of certification of new
rule or rule amendment. The
Commission may stay the certification
of a new rule or rule amendment
submitted pursuant to paragraph (a) of
this section by issuing a notification
informing the registered entity that the
Commission is staying the certification
of the rule or rule amendment on the
grounds that the rule or rule amendment
presents novel or complex issues that
require additional time to analyze, the
rule or rule amendment is accompanied
by an inadequate explanation or the rule
or rule amendment is potentially
inconsistent with the Act or the
Commission’s regulations thereunder.
The Commission will have an
additional 90 days from the date of the
notification to conduct the review. The
decision to stay the certification of a
rule in such circumstances shall be
delegable pursuant to § 40.7 of this part.

(2) Public comment. The Commission
shall provide a 30-day comment period
within the 90-day period in which the
stay is in effect as described in
paragraph (c)(1) of this section. The

Commission shall publish a notice of
the 30-day comment period on the
Commission Web site. Comments from
the public shall be submitted as
specified in that notice.

(3) Expiration of a stay of certification
of new rule or rule amendment. A new
rule or rule amendment subject to a stay
pursuant to this paragraph shall become
effective, pursuant to the certification, at
the expiration of the 90-day review
period described in paragraph (c)(1) of
this section unless the Commission
withdraws the stay prior to that time, or
the Commission notifies the registered
entity during the 90-day time period
that it objects to the proposed
certification on the grounds that the
proposed rule or rule amendment is
inconsistent with the Act or the
Commission’s regulations.

(4) Stay of effectiveness of rules or
rule amendments already implemented.
The Commission may stay the
effectiveness of an implemented rule
during the pendency of Commission
proceedings for filing a false
certification or during the pendency of
a petition to alter or amend the rule
pursuant to section 8a(7) of the Act. The
decision to stay the effectiveness of a
rule in such circumstances shall not be
delegable to any employee of the
Commission.

(d) Notification of rule amendments.
Notwithstanding the rule certification
requirement of Section 5c(c)(1) of the
Act and paragraph (a) of this section, a
registered entity may place the
following rules or rule amendments into
effect without certification to the
Commission if the following conditions
are met:

(1) The registered entity provides to
the Commission at least weekly a
summary notice of all rule amendments
made effective pursuant to this
paragraph during the preceding week.
Such notice must be labeled “Weekly
Notification of Rule Amendments” and
need not be filed for weeks during
which no such actions have been taken.
One copy of each such submission shall
be furnished electronically in a format
and manner specified by the Secretary
of the Commission; and

(2) The rule governs:

(i) Non-substantive revisions.
Corrections of typographical errors,
renumbering, periodic routine updates
to identifying information about
registered entities and other such non-
substantive revisions of a product’s
terms and conditions that have no effect
on the economic characteristics of the
product;

(ii) Delivery standards set by third
parties. Changes to grades or standards
of commodities deliverable on a product
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that are established by an independent
third party and that are incorporated by
reference as product terms, provided
that the grade or standard is not
established, selected or calculated solely
for use in connection with futures or
option trading and such changes do not
affect deliverable supplies or the pricing
basis for the product;

(iii) Index products. Routine changes
in the composition, computation, or
method of selection of component
entities of an index (other than routine
changes to securities indexes to the
extent that such changes are not
described in paragraph (d)(3)(ii)(F) of
this section) referenced and defined in
the product’s terms, that do not affect
the pricing basis of the index, which are
made by an independent third party
whose business relates to the collection
or dissemination of price information
and which was not formed solely for the
purpose of compiling an index for use
in connection with a futures or option
product;

(iv) Option contract terms. Changes to
option contract rules, which may
qualify for implementation without
notice pursuant to paragraph
(d)(3)(ii)(G) of this section, relating to
the strike price listing procedures, strike
price intervals, and the listing of strike
prices on a discretionary basis;

(v) Fees. Fees or fee changes, other
than fees or fee changes associated with
market making or trading incentive
programs, that:

(A) Total $1.00 or more per contract,
and

(B) Are established by an independent
third party or are unrelated to delivery,
trading, clearing or dispute resolution.

(vi) Survey lists. Changes to lists of
banks, brokers, dealers, or other entities
that provide price or cash market
information to an independent third
party and that are incorporated by
reference as product terms;

(vii) Approved brands. Changes in
lists of approved brands or markings
pursuant to previously certified or
Commission approved standards or
criteria;

(viii) Delivery facilities and delivery
service providers. Changes in lists of
approved delivery facilities and delivery
service providers (including weigh
masters, assayers, and inspectors) at a
delivery location, pursuant to
previously certified or Commission
approved standards or criteria;

(ix) Trading months. The initial
listing of trading months, which may
qualify for implementation without
notice pursuant to (d)(3)(ii)(H) of this
section, within the currently established
cycle of trading months; or

(x) Minimum tick. Reductions in the
minimum price fluctuation (or “tick”).

(3) Notification of rule amendments
not required. Notwithstanding the rule
certification requirements of section
5¢(c)(1) of the Act and paragraph (a) of
this section, a registered entity may
place the following rules or rule
amendments into effect without
certification or notice to the
Commission if the following conditions
are met:

(i) The registered entity maintains
documentation regarding all changes to
rules; and

(ii) The rule governs:

(A) Transfer of membership or
ownership. Procedures and forms for the
purchase, sale or transfer of membership
or ownership, but not including
qualifications for membership or
ownership, any right or obligation of
membership or ownership or dues or
assessments;

(B) Administrative procedures. The
organization and administrative
procedures of a registered entity
governing bodies such as a Board of
Directors, Officers and Committees, but
not voting requirements, Board of
Directors or Committee composition
requirements or procedures, decision
making procedures, use or disclosure of
material non-public information gained
through the performance of official
duties, or requirements relating to
conflicts of interest;

(C) Administration. The routine, daily
administration, direction and control of
employees, requirements relating to
gratuity and similar funds, but not
guaranty, reserves, or similar funds;
declaration of holidays, and changes to
facilities housing the market, trading
floor or trading area;

(D) Standards of decorum. Standards
of decorum or attire or similar
provisions relating to admission to the
floor, badges, or visitors, but not the
establishment of penalties for violations
of such rules; and

(E) Fees. Fees or fee changes, other
than fees or fee changes associated with
market making or trading incentive
programs, that:

(1) Are less than $1.00; or

(2) Relate to matters such as dues,
badges, telecommunication services,
booth space, real time quotations,
historical information, publications,
software licenses or other matters that
are administrative in nature.

(F) Securities indexes. Routine
changes to the composition,
computation or method of security
selection of an index that is referenced
and defined in the product’s rules, and
which is made by an independent third

party.

(G) Option contract terms. For
registered entities that are in
compliance with the daily reporting
requirements of § 16.01 of this chapter,
changes to option contract rules relating
to the strike price listing procedures,
strike price intervals, and the listing of
strike prices on a discretionary basis.

(H) Trading months. For registered
entities that are in compliance with the
daily reporting requirements of § 16.01
of this chapter, the initial listing of
trading months which are within the
currently established cycle of trading
months.

§40.7 Delegations.

(a) Procedural matters. (1) The
Commission hereby delegates, until it
orders otherwise, to the Director of the
Division of Clearing and Intermediary
Oversight and, separately, to the
Director of the Division of Market
Oversight, to be exercised by either
Director, as appropriate, or by such
employees of the Commission that
either Director may designate from time
to time, the following authorities, with
the concurrence of the General Counsel
or the General Counsel’s delegate:

(i) To request, pursuant to §40.3(c)(2)
or §40.5(c)(1)(ii) of this part, that the
registered entity requesting approval
amend the proposed product, rule or
rule amendment, or supplement the
submission to the Commission;

(ii) To notify the registered entity,
pursuant to §40.3(e) or §40.5(e) of this
part, that the Commission is not
approving, or is unable to approve, the
proposed product, rule or rule
amendment;

(iii) To make all determinations
reserved to the Commission in §40.10.

(2) The Commission hereby delegates,
until it orders otherwise, to the Director
of the Division of Clearing and
Intermediary Oversight and, separately,
to the Director of the Division of Market
Oversight, to be exercised by either
Director, as appropriate, or by such
employees of the Commission that
either Director may designate from time
to time, the following authorities, after
consultation with the Office of General
Counsel or the General Counsel’s
delegate to notify a registered entity:

(i) Pursuant to § 40.3(d) of this part,
that the time for review of the
submission has been extended because
the product raises novel or complex
issues that require additional time for
review;

(ii) Pursuant to § 40.5(d) of this part,
that the time for review of the
submission has been extended because
the proposed rule or rule amendment
raises novel or complex issues that



Federal Register/Vol. 76, No. 144/ Wednesday, July 27, 2011/Rules and Regulations

44797

require additional time for review or is
of major economic significance;

(iii) Pursuant to § 40.6(c) of this part,
that the proposed rule or rule
amendment has been stayed because
there exist novel or complex issues that
require additional time to analyze, or
there is potential inconsistency with the
Act or the Commission’s regulations.

(3) The Commission hereby delegates,
until it orders otherwise, to the Director
of the Division of Clearing and
Intermediary Oversight and, separately,
to the Director of the Division of Market
Oversight, to be exercised by either
Director, as appropriate, or by such
employees of the Commission that
either Director may designate from time
to time, the authority to notify a
registered entity, pursuant to §40.3(d)
or §40.5(d) of this part, that the time for
review of the submission has been
extended, or that a rule certified
pursuant to § 40.6(c) has been stayed,
because the submission is incomplete or
provides an inadequate explanation.

(4) Emergency rules. The Commission
hereby delegates to the Director of the
Division of Market Oversight and,
separately, to the Director of the
Division of Clearing and Intermediary
Oversight, to be exercised by either
Director, as appropriate, or by such
other employee or employees of the
Commission that either Director may
designate from time to time, authority to
receive notification of emergency rules
under § 40.6(a)(6)(ii) of this part.

(5) The Commission hereby delegates
to the Director of the Division of Market
Oversight, to be exercised by the
Director or by such employees of the
Commission that the Director may
designate from time to time, with the
concurrence of the General Counsel or
the General Counsel’s delegate, the
authority to determine whether a rule
change submitted by a designated
contract market for a materiality
determination under § 40.4(b)(5) of this
part is not material (in which case it
may be reported pursuant to the
provisions of § 40.6(d) of this part), or is
material, in which case he or she shall
notify the registered entity that the rule
change must be submitted for the
Commission’s prior approval.

(b) Approval authority. The
Commission hereby delegates, until it
orders otherwise, to the Director of the
Division of Clearing and Intermediary
Oversight and, separately, to the
Director of the Division of Market
Oversight, to be exercised by either
Director, as appropriate, or by such
employees of the Commission that
either Director may designate from time
to time, with the concurrence of the
General Counsel or the General

Counsel’s delegate, the authority to
approve, pursuant to section 5c¢(c)(3) of
the Act and §40.5 of this part, rules or
rule amendments of a registered entity
that:

(1) Relate to, but do not substantially
change, the quantity, quality, or other
delivery specifications, procedures, or
obligations for delivery, cash settlement,
or exercise under an agreement, contract
or transaction approved for trading by
the Commission; daily settlement
prices; clearing position limits;
requirements or procedures for
governance of a registered entity;
procedures for transfer trades; trading
hours; minimum price fluctuations; and
maximum price limit and trading
suspension provisions;

(2) Reflect routine modifications that
are required or anticipated by the terms
of the rule of a registered entity;

(3) Establish or amend speculative
limits or position accountability
provisions that are in compliance with
the requirements of the Act and the
Commission’s regulations;

(4) Are in substance the same as a rule
of the same or another registered entity
which has been approved previously by
the Commission pursuant to section
5¢(c)(3) of the Act;

(5) Are consistent with a specific,
stated policy or interpretation of the
Commission; or

(6) Relate to the listing of additional
trading months of approved contracts.

(c) Notwithstanding the provisions of
this section, the Director of the Division
of Clearing and Intermediary Oversight
and, separately, the Director of the
Division of Market Oversight may
submit to the Commission for its
consideration any matter that has been
delegated pursuant to this section.

(d) Nothing in this section shall be
deemed to prohibit the Commission, at
its election, from exercising any of the
authority delegated pursuant to this
section.

§40.8 Availability of public information.

(a) The following sections of all
applications to become a designated
contract market, swap execution facility,
derivatives clearing organization, or
swap data repository shall be made
publicly available: Transmittal letter
and first page of the application cover
sheet, proposed rules, narrative
summary of the applicant’s proposed
activities and regulatory compliance
chart, documents establishing the
applicant’s legal status, documents
setting forth the applicant’s corporate
and governance structure and any other
part of the application not covered by a
request for confidential treatment.

(b) The following submissions
provided by an electronic trading
facility on which significant price
discovery contracts are traded or
executed will be public: rulebook, the
facility’s regulatory compliance chart,
documents establishing the facility’s
legal status, documents setting forth the
facility’s governance structure, and any
other parts of the submissions not
covered by a request for confidential
treatment (§ 40.8(b) will be removed on
July 20, 2012).

(c) A registered entity’s filing of new
products pursuant to the self-
certification procedures of § 40.2 of this
part, new products for Commission
review and approval pursuant to § 40.3
of this part, new rules and rule
amendments for Commission review
and approval pursuant to §40.4 or
§40.5 of this part, and new rules and
rule amendments pursuant to the self-
certification procedures of §40.6 and
§40.10 of this part shall be treated as
public information unless accompanied
by a request for confidential treatment.
If a registered entity files a request for
confidential treatment, the following
procedures shall apply:

(1) A detailed written justification of
the confidential treatment request must
be filed simultaneously with the request
for confidential treatment. The form and
content of the detailed written
justification shall be governed by
§ 145.9 of this chapter;

(2) All material for which confidential
treatment is requested must be
segregated in an Appendix to the
submission;

(3) The submission itself must
indicate that material has been
segregated and, as appropriate, an
additional redacted version provided;

(4) Commission staff may make an
initial determination with respect to the
request for confidential treatment
without regard to whether a request for
the information has been sought under
the Freedom of Information Act;

(5) All requests for confidential
treatment shall be subject to the process
provided by § 145.9 of this chapter.

(6) A submitter of information under
this part may appeal an adverse
decision by staff to the Commission’s
Office of General Counsel. The form and
content of such appeal shall be
governed by § 145.9(g) of this chapter.

(7) The grant of any part of a request
for confidential treatment under this
section may be reconsidered if a
subsequent request under the Freedom
of Information Act is made for the
information.

(d) Commission staff will not consider
confidential treatment requests for
information that is required to be made
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public under the Act. The terms and
conditions of a product submitted to the
Commission pursuant to §40.2, §40.3,
§40.5 and § 40.6 of this part shall be
made publicly available at the time of
submission.

§40.9 [Reserved]

§40.10 Special certification procedures for
submission of rules by systemically
important derivatives clearing
organizations.

(a) Advance notice. A registered
derivatives clearing organization that
has been designated by the Financial
Stability Oversight Council as a
systemically important derivatives
clearing organization shall provide
notice to the Commission not less than
60 days in advance of any proposed
change to its rules, procedures, or
operations that could materially affect
the nature or level of risks presented by
the systemically important derivatives
clearing organization. A notice
submitted under this section shall be
subject to the filing requirements of
§40.6(a)(1) and the Web site publication
requirements of § 40.6(a)(2).

(1) The notice of a proposed change
shall provide the information required
to be submitted under §40.6(a)(7) and
shall specifically describe:

(i) The nature of the change and
expected effects on risks to the
systemically important derivatives
clearing organization, its clearing
members, or the market; and

(ii) How the systemically important
derivatives clearing organization plans
to manage any identified risks.

(2) Concurrent with providing the
Commission with the advance notice or
any request or other information related
to the advance notice, the systemically
important derivatives clearing
organization shall provide the Board of
Governors of the Federal Reserve
System with a copy of such notice,
request or other information in the same
format and manner as required by the
Board of Governors for those designated
financial market utilities for which it is
the Supervisory Agency pursuant to
section 803(8) of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act.

(3) The systemically important
derivatives clearing organization may
request that the Commission expedite
the review on the grounds that the
change would materially decrease risk.
The Commission, in its discretion, may
expedite the review and, pursuant to
paragraph (g) of this section, notify the
systemically important derivatives
clearing organization in less than 60
days from the date the Commission
receives the notice of proposed change

in writing that it does not object to the
proposed change and authorizes
implementation of the change on an
earlier date.

(b) Materiality. The term ‘“materially
affect the nature or level of risks
presented,” when used to qualify
determinations on a change to rules,
procedures, or operations of a
systemically important derivatives
clearing organization, means matters as
to which there is a reasonable
possibility that the change could affect
the performance of essential clearing
and settlement functions or the overall
nature or level of risk presented by the
systemically important derivatives
clearing organization. Such changes
may include, but are not limited to,
changes that materially affect financial
resources, participant and product
eligibility, risk management (including
matters relating to margin and stress
testing), daily or intraday settlement
procedures, default procedures, system
safeguards (business continuity and
disaster recovery), and governance. If a
systemically important derivatives
clearing organization determines that a
proposed change is not material and
therefore does not file an advance notice
under this §40.10, but the Commission
determines that the change is material,
the Commission may require the
systemically important derivatives
clearing organization to withdraw the
proposed change and provide notice
pursuant to this section.

(c) Further information. The
Commission may require the
systemically important derivatives
clearing organization to provide any
further information necessary to assess
the effect the proposed change would
have on the nature or level of risks
associated with the systemically
important derivatives clearing
organization’s payment, clearing, or
settlement activities and the sufficiency
of any proposed risk management
techniques.

(d) Notice of objection. A systemically
important derivatives clearing
organization shall not implement a
change to which the Commission has an
objection on the grounds that the
proposed change is not consistent with
the Act or the Commission’s regulations,
or the purposes of the Dodd-Frank Act
or any applicable rules, orders, or
standards prescribed under Section
805(a) of the Dodd-Frank Act. The
Commission will notify the systemically
important derivatives clearing
organization in writing of any objection
regarding the proposed change within
60 days from the later of:

(1) The date that the notice of the
proposed change was received; or

(2) The date the Commission received
any further information it had requested
for consideration of the notice.

(e) Implementation of change absent
Commission objection. A systemically
important derivatives clearing
organization may implement a change if
it has not received an objection to the
proposed change within 60 days from
the later of:

(1) The date that the Commission
received the notice of proposed change;
or

(2) The date the Commission received
any further information it had requested
for consideration of the notice.

(f) Extended review. The Commission
may, during the 60-day review period,
extend the review period if the
proposed change raises novel or
complex issues. A notification by the
Commission pursuant to this paragraph
will extend the review for an additional
60 days. Any extension under this
paragraph will extend the time periods
under paragraphs (d) and (e) of this
section for an additional 60 days.

(g) Change allowed earlier if notified
of no objection. A systemically
important derivatives clearing
organization may implement a change
in less than 60 days from the date the
Commission receives the notice of
proposed change or the date the
Commission receives any further
information it has requested, if the
Commission notifies the systemically
important derivatives clearing
organization in writing that it does not
object to the proposed change and
authorizes implementation of the
change on an earlier date, subject to any
conditions imposed by the Commission.

(h) Emergency changes. A
systemically important derivatives
clearing organization may implement a
change that would otherwise require
advance notice under this section if it
determines that an emergency exists and
immediate implementation of the
change is necessary for the systemically
important derivatives clearing
organization to continue to provide its
services in a safe and sound manner.

(1) The systemically important
derivatives clearing organization shall
provide notice of any such emergency
change to the Commission as soon as
practicable, which shall be no later than
24 hours after implementation of the
change.

(2) The notice of an emergency change
shall:

(i) Provide the information required
for advance notice as set forth in
paragraph (a) of this section;

(ii) Describe the nature of the
emergency; and
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(iii) Describe the reason the change
was necessary for the systemically
important derivatives clearing
organization to continue to provide its
services in a safe and sound manner.

(3) The Commission may require
modification or rescission of the
emergency change if it finds that the
change is not consistent with the Act or
the Commission’s regulations, or the
purposes of the Dodd-Frank Act or any
applicable rules, orders, or standards
prescribed under Section 805(a) of the
Dodd-Frank Act.

§40.11 Review of event contracts based
upon certain excluded commodities.

(a) Prohibition. A registered entity
shall not list for trading or accept for
clearing on or through the registered
entity any of the following:

(1) An agreement, contract,
transaction, or swap based upon an
excluded commodity, as defined in
Section 1a(19)(iv) of the Act, that
involves, relates to, or references
terrorism, assassination, war, gaming, or
an activity that is unlawful under any
State or Federal law; or

(2) An agreement, contract,
transaction, or swap based upon an
excluded commodity, as defined in
Section 1a(19)(iv) of the Act, which
involves, relates to, or references an
activity that is similar to an activity
enumerated in §40.11(a)(1) of this part,
and that the Commission determines, by
rule or regulation, to be contrary to the
public interest.

(b) [Reserved.]

(c) 90-day review and approval of
certain event contracts. The
Commission may determine, based
upon a review of the terms or conditions
of a submission under §40.2 or §40.3,
that an agreement, contract, transaction,
or swap based on an excluded
commodity, as defined in Section
1a(19)(iv) of the Act, which may
involve, relate to, or reference an
activity enumerated in §40.11(a)(1) or
§40.11(a)(2), be subject to a 90-day
review. The 90-day review shall
commence from the date the
Commission notifies the registered
entity of a potential violation of
§40.11(a).

(1) The Commission shall request that
a registered entity suspend the listing or
trading of any agreement, contract,
transaction, or swap based on an
excluded commodity, as defined in
Section 1a(19)(iv) of the Act, which may
involve, relate to, or reference an
activity enumerated in §40.11(a)(1) or
§40.11(a)(2), during the Commission’s
90-day review period. The Commission
shall post on the Web site a notification

of the intent to carry out a 90-day
review.

(2) Final determination. The
Commission shall issue an order
approving or disapproving an
agreement, contract, transaction, or
swap that is subject to a 90-day review
under § 40.11(c) not later than 90 days
subsequent to the date that the
Commission commences review, or if
applicable, at the conclusion of such
extended period agreed to or requested
by the registered entity.

§40.12 Staying of certification and tolling
of review period pending jurisdictional
determination.

(a) Notice of novel derivative
products. (1) A registered entity
certifying, submitting for approval, or
otherwise filing a proposal to list, trade,
or clear a novel derivative product
(other than a product subject to the
provisions of § 1.8 of this chapter)
having elements of both a security and
a contract for the sale of a commodity
for future delivery (or an option on such
contract or an option on a commodity)
may provide notice of its proposal to the
Commission and the Securities and
Exchange Commission with a statement
that written notice has been provided to
both agencies through an appropriate
means provided in each Commission’s
regulations.

(2) If concurrent notice is not
provided pursuant to § 40.12(a)(1), the
Commission shall notify the Securities
and Exchange Commission of the
registered entity’s submission of a novel
derivative product described in
§40.12(a)(1) and accompany such notice
with a copy of the submission. The
Commission shall determine whether a
particular submission is a novel
derivative product requiring notice to
the Securities and Exchange
Commission not later than five business
days subsequent to the date that the
registered entity submits the product for
Commission review.

(b) Tolling of review period. Upon
receipt of a request for a jurisdictional
determination, pursuant to Section
718(a)(2) of the Dodd-Frank Act, by the
Commission or the Securities and
Exchange Commission, the product
certification shall be stayed or the
approval review period shall be tolled
until a final determination order is
issued.

(1) The Commission will provide the
registered entity with a written notice of
stay pending issuance of a final
determination order by the Commission
or the Securities and Exchange
Commission.

(2) The stay shall be withdrawn or the
approval review period shall resume

upon the Commission’s or the Securities
and Exchange Commission’s issuance of
a final determination order finding that
the Commission has jurisdiction over
the submission.

(3) Determination order. A final
determination, for purposes of §40.12(b)
of this part, shall be a determination
order issued by the Commission or the
Securities and Exchange Commission
pursuant to Section 718(a)(3) of the
Dodd-Frank Act.

(c) Judicial review of determination
order. The filing of a petition by a
complaining Commission, pursuant to
Section 718(b) of the Dodd-Frank Act,
shall operate as a stay of the agency
order.

(1) The stay shall remain in effect
until the date on which the United
States Court of Appeals for the District
of Columbia Circuit issues a final
determination pursuant to Section
718(b)(4) of the Dodd-Frank Act, or until
such date that there is a final
disposition of an appeal of that
determination.

(2) The submission review period
shall resume upon issuance of a final
determination, as described in
§40.12(c)(1), that the Commission has
jurisdiction over the submission.

Appendix A to Part 40—Schedule of
Fees

(a) Applications for product approval. Each
application for product approval under §40.3
must be accompanied by a check or money
order made payable to the Commodity
Futures Trading Commission in an amount to
be determined annually by the Commission
and published in the Federal Register.

(b) Checks and applications should be sent
to the attention of the Office of the
Secretariat, Commodity Futures Trading
Commission, Three Lafayette Centre, 1155
21st Street, N.W., Washington, DC 20581. No
checks or money orders may be accepted by
personnel other than those in the Office of
the Secretariat.

(c) Failure to submit the fee with an
application for product approval will result
in return of the application. Fees will not be
returned after receipt.

Appendix B to Part 40—[Reserved]
Appendix C to Part 40—[Reserved]

Appendix D to Part 40—Submission
Cover Sheet and Instructions

(a) A properly completed submission cover
sheet shall accompany all rule and product
submissions submitted electronically by a
registered entity in a format and manner
specified by the Secretary of the Commission
to the Secretary of the Commission. A
properly completed submission cover sheet
shall include all of the following:

1. Identifier Code (optional)—A registered
entity Identifier Code at the top of the cover
sheet, if applicable. Such codes are
commonly generated by registered entities to
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provide an identifier that is unique to each
filing (e.g., NYMEX Submission 03-116).

2. Date—The date of the filing.

3. Organization—The name of the
organization filing the submission (e.g.,
CBOT).

4. Filing as a—Check in the appropriate
box indicating that the rule or product is
being submitted by a designated contract
market (DCM), derivatives clearing
organization (DCO), swap execution facility
(SEF), or swap data repository (SDR),
electronic trading facility with a significant
price discovery contract (the term will be
removed on July 20, 2012).1

5. Type of Filing—An indication as to
whether the filing is a new rule, rule
amendment or new product. The registered
entity should check the appropriate box to
indicate the applicable category under that
heading.

6. Rule Numbers—For rule filings, the rule
number(s) being adopted or modified in the
case of rule amendment filings.

7. Description—For rule or rule
amendment filings, a description of the new
rule or rule amendment, including a
discussion of its expected impact on the
registered entity, market participants, and the
overall market. The narrative should describe
the substance of the submission with enough
specificity to characterize all material aspects
of the filing.

(b) Other Requirements—A submission
shall comply with all applicable filing
requirements for proposed rules, rule
amendments, or products. The filing of the
submission cover sheet does not obviate the
registered entity’s responsibility to comply
with applicable filing requirements (e.g.,
rules submitted for Commission approval
under §40.5 must be accompanied by an
explanation of the purpose and effect of the
proposed rule along with a description of any
substantive opposing views).

(c) Checking the box marked ““‘confidential
treatment requested” on the Submission
Cover Sheet does not obviate the submitter’s
responsibility to comply with all applicable
requirements for requesting confidential
treatment in § 40.8 and, where appropriate,

§ 145.9 of this chapter, and will not
substitute for notice or full compliance with
such requirements.

Issued in Washington, DC, on July 19,
2011, by the Commission.
David A. Stawick,

Secretary of the Commission.

Appendices to Provisions Common to
Registered Entities—Commission
Voting Summary and Statements of
Commissioners

Note: The following appendices will not
appear in the Code of Federal Regulations.

1Even though ECM-SPDC was eliminated by the
Dodd-Frank Act, the Commission will retain
references to this entity in the cover sheet since
ECMs may be allowed to operate until July 20,
2012, pursuant to grandfather relief issued by the
Commission. See 75 FR 56513 (Sept. 16, 2010).

Appendix 1—Commission Voting
Summary

On this matter, Chairman Gensler and
Commissioners Dunn, Sommers, Chilton and
O’Malia voted in the affirmative; no
Commissioner voted in the negative.

Appendix 2—Statement of Chairman
Gary Gensler

I support the final rulemaking to establish
a process for the certification and approval of
new rules and rule amendments for
designated contract markets, derivatives
clearing organizations, as well as new
registrants, swap execution facilities and
swap data repositories. The Dodd-Frank Wall
Street Reform and Consumer Protection Act
establishes enhanced CFTC review and
certification of new rules and amendments.
Today’s final regulations provide important
procedural guidance to registered entities on
how to comply with Congress’s mandate for
the Commission’s review of new rules and
rule amendments.

[FR Doc. 2011-18661 Filed 7-26—11; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9539]

RIN 1545-BI09

Election of Reduced Research Credit
Under Section 280C(c)(3)

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations that amend the regulations
concerning the election to claim the
reduced research credit. The final
regulations simplify how taxpayers
make the election and affect taxpayers
that claim the reduced research credit.
DATES: Effective Date: These regulations
are effective on July 27, 2011.
Applicability Date: For dates of
applicability, see § 1.280C—4(c).
FOR FURTHER INFORMATION CONTACT:
David Selig, (202) 622-3040 (not a toll-
free number).
SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to the Income Tax Regulations (26 CFR
Part 1) relating to the election for
claiming the reduced research credit
under section 280C(c)(3). On July 16,
2009, a notice of proposed rulemaking
(REG-130200-08) was published in the
Federal Register (74 FR 34523). No
public hearing was requested or held.

Written and electronic comments
responding to the notice of proposed
rulemaking were received. After
considering the comments received the
proposed regulations are adopted as
revised by this Treasury decision.

Section 280C(c)(1) provides that no
deduction shall be allowed for that
portion of the qualified research
expenses (as defined in section 41(b)) or
basic research expenses (as defined in
section 41(e)(2)) otherwise allowable as
a deduction for the taxable year which
is equal to the amount of the credit
determined for such taxable year under
section 41(a).

Similarly, section 280C(c)(2) provides
that if the amount of the credit
determined for the taxable year under
section 41(a)(1) exceeds the amount
allowable as a deduction for such
taxable year for qualified research
expenses or basic research expenses
(determined without regard to section
280C(c)(1)), the amount chargeable to
capital account for the taxable year for
such expenses shall be reduced by the
amount of such excess.

Section 280C(c)(3)(A) provides, in
general, that in the case of any taxable
year for which an election is made
under section 280C(c)(3), sections
280C(c)(1) and (c)(2) shall not apply,
and the amount of the credit under
section 41(a) shall be the amount
determined under section 280C(c)(3)(B).
Under section 280C(c)(3)(B), the amount
of credit for any taxable year shall be the
amount equal to the excess of the
amount of credit determined under
section 41(a) without regard to section
280C(c)(3), over the product of the
amount of credit determined under
section 280C(c)(3)(B)(i), and the
maximum rate of tax under section
11(b)(1).

Section 280C(c)(3)(C) provides that an
election under section 280C(c)(3) for
any taxable year shall be made not later
than the time for filing the return of tax
for such year (including extensions),
shall be made on such return, and shall
be made in such manner as the
Secretary may prescribe. Section
1.280C—4(a) provides that the section
280C(c)(3) election to have the
provisions of section 280C(c)(1) and
(c)(2) not apply shall be made by
claiming the reduced credit under
section 41(a) determined by the method
provided in section 280C(c)(3)(B) on an
original return for the taxable year, filed
at any time on or before the due date
(including extensions) for filing the
income tax return for such year. Such an
election, once made, shall be irrevocable
for that taxable year.

Section 280C(c)(4) provides that
section 280C(b)(3) shall apply for
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purposes of section 280C(c). Under
section 280C(b)(3), in the case of a
corporation which is a member of a
controlled group of corporations (within
the meaning of section 41(f)(5)) or a
trade or business which is treated as
being under common control with other
trades or businesses (within the
meaning of section 41(f)(1)(B)), section
280C(b) shall be applied under rules
prescribed by the Secretary similar to
the rules applicable under section
41(f)(1)(A) and (£)(1)(B).

Section 1.41-6(a)(1) provides that to
determine the amount of research credit
(if any) allowable to a trade or business
that at the end of its taxable year is a
member of a controlled group, a
taxpayer must: (i) Compute the group
credit in the manner described in
§ 1.41-6(b), and (ii) allocate the group
credit among the members of the group
in the manner described under § 1.41—
6(c). All members of the controlled
group are required to use the same
computation method, that is, the section
41(a)(1) method or the section 41(c)(5)
alternative simplified research credit
method, in computing the group credit
for the credit year.

Explanation and Summary of
Comments

These final regulations simplify the
section 280C(c)(3) election to have the
provisions of section 280C(c)(1) and
(c)(2) not apply by requiring the election
to be made on Form 6765, “Credit for
Increasing Research Activities.”” The
form must be filed with an original
return for the taxable year filed on or
before the due date (including
extensions) for filing the income tax
return for such year. An election, once
made for any taxable year, is irrevocable
for that taxable year.

These final regulations also provide
that each member of a controlled group
may make the election under section
280C(c)(3) after the group credit is
computed and allocated under §§ 1.41—
6(b)(1) and 1.41-6(c).

One commentator was concerned that
the controlled group rules in the
proposed regulations might cause
administrative complexity for some
members of a controlled group filing a
consolidated return because each
member would be required to file a
separate Form 6765 to make the election
under section 280C(c)(3). Generally, the
proposed regulations provided that each
member of a controlled group of
corporations (within the meaning of
section 41(f)(5)), or a trade or business
which is treated as being under common
control with other trades or businesses
(within the meaning of section
41(f)(1)(B)), could make the election

under section 280C(c)(3). In order to
clarify and simplify the election
procedure for members of consolidated
groups, however, the final regulations
add that only a common parent (within
the meaning of § 1.1502-77(a)(1)(i)) of a
consolidated group may make the
election under section 280C(c)(3) on
behalf of the members of the
consolidated group. An attachment to a
Form 6765 filed by a common parent of
a consolidated group adequately
identifying the members for which an
election under section 280C(c)(3) is
made is generally sufficient to clearly
indicate the intent of the common
parent to make the election for those
members.

Another commentator believed that
some members of a controlled group
may fail to make a timely election under
section 280C(c)(3) because, at the time
of filing the Form 6765 with the original
return, no credit was reported by such
members. The election under section
280C(c)(3) may be made whether or not
a taxpayer claims any amount of credit
on its original return. An example has
been added to the final regulations
showing that a taxpayer may make an
election under section 280C(c)(3) on its
original return without reporting any
credit.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations.

When an agency promulgates a final
rule, the Regulatory Flexibility Act (5
U.S.C. chapter 6) requires the agency to
“prepare a final regulatory flexibility
analysis” with “a description of and an
estimate of the number of small entities
to which the rule will apply.” See 5
U.S.C. 604(a). Section 605 of the
Regulatory Flexibility Act provides an
exception to this requirement if the
agency certifies that the final rule will
not have a significant economic impact
on a substantial number of small
entities.

The final rule affects individuals and
small businesses engaged in research
activities under section 41. The IRS has
determined that the final rule will have
an impact on a substantial number of
small entities. However, the IRS also has
determined that the impact on entities
affected by the final rule will not be
significant. This determination is based
on the fact that the regulations would
simplify the procedure for making the

election for the reduced research credit
under section 280C(c)(3)(C). Instead of
requiring such an election to be made by
claiming the reduced credit “on an
original return,” the regulations specify
that the election is made by clearly
indicating an intent to make the election
on Form 6765, “Credit for Increasing
Research Activities,” which is attached
to the return. This form requires only a
minimal amount of time to complete
and places no greater burden on the
taxpayer than the current procedure.
Accordingly, a final regulatory
flexibility analysis is not required.
Pursuant to section 7805(f) of the
Internal Revenue Code, the notice of
proposed rulemaking preceding these
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is David Selig, Office of
Associate Chief Counsel (Passthroughs
and Special Industries). However, other
personnel from the IRS and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.280C—4 is revised to
read as follows:

§1.280C-4 Credit for increasing research
activities.

(a) In general. An election under
section 280C(c)(3) to have the
provisions of section 280C(c)(1) and
(c)(2) not apply and elect the reduced
research credit under section
280C(c)(3)(B) shall be made on Form
6765, “Credit for Increasing Research
Activities” (or any successor form). In
order for the election to be effective, the
Form 6765 must clearly indicate the
taxpayer’s intent to make the section
280C(c)(3) election, and must be filed
with an original return for the taxable
year filed on or before the due date
(including extensions) for filing the
income tax return for such year,
regardless of whether any research
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credits are claimed on the original
return. An election, once made for any
taxable year, is irrevocable for that
taxable year.

(b) Controlled groups of corporations;
trades or businesses under common
control—(1) In general. A member of a
controlled group of corporations (within
the meaning of section 41(f)(5)), or a
trade or business which is treated as
being under common control with other
trades or businesses (within the
meaning of section 41(f)(1)(B)), may
make the election under section
280C(c)(3). However, only the common
parent (within the meaning of § 1.1502—
77(a)(1)(i)) of a consolidated group may
make the election on behalf of the
members of a consolidated group. A
member or trade or business shall make
the election on Form 6765 and by the
time prescribed in paragraph (a) of this
section.

(2) Example. The following example
illustrates an application of paragraph
(b) of this section:

Example. A, B, and C, all of which are
calendar year taxpayers, are members of a
controlled group of corporations (within the
meaning of section 41(f)(5)). A, B, and C each
attach a statement to the 2009 Form 6765,
“Credit for Increasing Research Activities,”
showing A and C had stand-alone entity
credits (within the meaning of § 1.41-6(c)(2))
that exceeded the group credit (within the
meaning of § 1.41-6(a)(3)(iv)). A and C report
their allocated portions of the group credit
(as determined under § 1.41-6(c)) on the
2009 Form 6765 and B reports no research
credit on the 2009 Form 6765. A and B, but
not C, each make an election for the reduced
credit on the 2009 Form 6765. In December
2010, A determines that it understated its
qualified research expenses in 2009 resulting
in the group credit exceeding the sum of the
stand-alone credits. On an amended 2009
Form 6765, A, B, and C each report their
allocated portions of the group credit
(including the excess group credit). B reports
its credit as a regular credit under section
41(a) and reduces the credit under section
280C(c)(3)(B). C may not reduce its credit
under section 280C(c)(3)(B) because C did
not make an election for the reduced credit
with its original return.

(c) Effective/applicability date. This
section applies to taxable years ending
on or after July 27, 2011.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: July 19, 2011.
Emily S. McMahon,

Acting Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. 2011-18993 Filed 7-26—11; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY
Office of the Secretary

31 CFR Part 1
RIN 1505-AC27

Privacy Act of 1974; Implementation

AGENCY: Departmental Offices, Treasury.

ACTION: Final rule.

SUMMARY: In accordance with the
requirements of the Privacy Act of 1974,
5 U.S.C. 552a, the Department of the
Treasury gives notice of an amendment
to update its Privacy Act regulations,
and to add an exemption from certain
provisions of the Privacy Act for a
system of records related to the Office
of Financial Stability (OFS).

DATES: Effective Date: July 27, 2011.

FOR FURTHER INFORMATION CONTACT:
Brian Bressman, Department of the
Treasury, 1500 Pennsylvania Avenue,
NW., Washington, DC 20220, at (202)
927-0419 (fax) or via electronic mail at
Brian.Bressman@Treasury.gov.

SUPPLEMENTARY INFORMATION: The
Departmental Offices published a
system of records notice on February 9,
2011, at 76 FR 7239, establishing a new
system of records entitled ‘“Treasury/
DO.225—TARP Fraud Investigation
Information System.”

On February 9, 2011, the Department
also published, at 75 FR 7121, a
proposed rule amending 31 CFR
1.36(g)(1)(i). The proposed rule
exempted the system of records from
provisions of the Privacy Act pursuant
to 5 U.S.C. 552a(k)(2).

The proposed rule requested that
public comments be submitted to OFS,
Department of the Treasury, 1500
Pennsylvania Avenue, NW.,
Washington, DC 20220. The Department
did not receive comments on the
proposed rule. Accordingly the
Department is hereby giving notice that
the system of records entitled
“Treasury/D0.225—TARP Fraud
Investigation Information System” is
exempt from provisions of the Privacy
Act, pursuant to 5 U.S.C. 552a(k)(2) as
set forth in the proposed rule.

This final rule is not a “significant
regulatory action” under Executive
Order 12866.

Pursuant to the requirements of the
Regulatory Flexibility Act (RFA), 5
U.S.C. 601-612, it is hereby certified
that this rule will not have significant
economic impact on a substantial
number of small entities. This
certification is based on the fact that the
final rule affects individuals and not
small entities. The term “small entity”

is defined to have the same meaning as
the terms “small business,” “small
organization,” and ““small governmental
jurisdiction,” as defined in the RFA.

As authorized by 5 U.S.C. 553(d)(3),
the Department finds that good cause
exists for dispensing with the 30-day
delay in the effective date of this rule.
These regulations exempt certain
investigative records maintained by the
Department from notification, access,
and amendment of a record.
Accordingly, to protect the integrity of
the records system, the Department
finds that it is in the public interest to
make these regulations effective upon
publication.

List of Subjects in 31 CFR Part 1

Privacy.
Part 1, Subpart C of title 31 of the

Code of Federal Regulations is amended
as follows:

PART 1—[AMENDED]

m 1. The authority citation for part 1
continues to read as follows:

Authority: 5 U.S.C. 301 and 31 U.S.C. 321.
Subpart A also issued under 5 U.S.C. 552 as
amended. Subpart C also issued under 5
U.S.C. 552a.

m 2. Section 1.36 paragraph (g)(1)(i) is
amended by adding the following text to
the table in numerical order.

§1.36 Systems exempt in whole or in part
from provisions of 5 U.S.C. 552a and this

part.
* * * * *
(g) * *x %
(1) * *x %
(i) * % %
Number System name
DO.225 .... TARP Fraud Investigation Infor-
mation System.
* * * * *

Dated: May 9, 2011.
Melissa Hartman,

Deputy Assistant Secretary for Privacy,
Transparency and Records.

[FR Doc. 2011-18959 Filed 7-26—11; 8:45 am|
BILLING CODE 4810-25-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100, 117, 147, and 165
[USCG-2011-0732]

Quarterly Listings; Safety Zones,
Security Zones, Special Local
Regulations, Drawbridge Operation
Regulations and Regulated Navigation
Areas

AGENCY: Coast Guard, DHS.

ACTION: Notice of expired temporary
rules issued.

SUMMARY: This document provides
required notice of substantive rules
issued by the Coast Guard and
temporarily effective between December
2008 and July 2010, that expired before
they could be published in the Federal
Register. This notice lists temporary
safety zones, security zones, special
local regulations, drawbridge operation
regulations and regulated navigation
areas, all of limited duration and for
which timely publication in the Federal
Register was not possible.

DATES: This document lists temporary
Coast Guard rules between December 7,
2008 and July 25, 2010 that became
effective and were terminated before
they could be published in the Federal
Register.

ADDRESSES: The Docket Management
Facility maintains the public docket for
this notice. Documents indicated in this
notice will be available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building ground
floor, room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590
between 9 a.m. and 5 p.m., Monday

FOR FURTHER INFORMATION CONTACT: For
questions on this notice contact Yeoman
First Class Denise Johnson, Office of
Regulations and Administrative Law,
telephone (202) 372-3862. For questions
on viewing, or on submitting material to
the docket, contact Ms. Angie Ames,
Docket Operations, telephone 202-366—
5115.

SUPPLEMENTARY INFORMATION: Coast
Guard District Commanders and
Captains of the Port (COTP) must be
immediately responsive to the safety
and security needs within their
jurisdiction; therefore, District
Commanders and COTPs have been
delegated the authority to issue certain
local regulations. Safety zones may be
established for safety or environmental
purposes. A safety zone may be
stationary and described by fixed limits
or it may be described as a zone around
a vessel in motion. Security zones limit
access to prevent injury or damage to
vessels, ports, or waterfront facilities
and may also describe a zone around a
vessel in motion. Special local
regulations are issued to enhance the
safety of participants and spectators at
regattas and other marine events.
Drawbridge operation regulations
authorize changes to drawbridge
schedules to accommodate bridge
repairs, seasonal vessel traffic, and local
public events.

Regulated Navigation Areas are water
areas within a defined boundary for
which regulations for vessels navigating
within the area have been established by
the regional Coast Guard District
Commander. Timely publication of
these rules in the Federal Register is
often precluded when a rule responds to
an emergency, or when an event occurs
without sufficient advance notice. The
affected public is, however, informed of

Mariners, press releases, and other
means. Moreover, actual notification is
provided by Coast Guard patrol vessels
enforcing the restrictions imposed by
the rule. Because Federal Register
publication was not possible before the
beginning of the effective period,
mariners were personally notified of the
contents of these safety zones, security
zones, special local regulations,
regulated navigation areas or
drawbridge operation regulations by
Coast Guard officials’ on-scene prior to
any enforcement action. However, the
Coast Guard, by law, must publish in
the Federal Register notice of
substantive rules adopted. To meet this
obligation without imposing undue
expense on the public, the Coast Guard
periodically publishes a list of these
temporary safety zones, security zones,
special local regulations, regulated
navigation areas and drawbridge
operation regulations. Permanent rules
are not included in this list because they
are published in their entirety in the
Federal Register.

Temporary rules are also published in
their entirety if sufficient time is
available to do so before they are placed
in effect or terminated. The temporary
rules listed in this notice have been
exempted from review under Executive
Order 12666, Regulatory Planning and
Review, because of their emergency
nature, or limited scope and temporary
effectiveness.

The following unpublished rules were
placed in effect temporarily during the
period between December 2008 and July
2010 unless otherwise indicated.

Dated: July 21, 2011.
K.A. Sinniger,
Chief, Office of Regulations and

through Friday, except federal holidays. these rules through Local Notices to Administrative Law.
1ST—4TH QUARTER 2010 LISTING

Docket No. Location Type Effective date
CGD13-04-019 ......... Puget Sound, WA ..., Security Zone (Part 165) ......cccooiirieeiiiiiie e 3/14/2010
CGD13-04-019 ......... Commencement Bay, WA .................... Security Zone (Part 165) ... 9/16/2010
USCG-2008-099%4 ..... Aucilla River, FL .....cccoooveiieeeceee e Safety Zone (Part 165) ...... 11/9/2009
USCG-2008-1096 ..... Port Portland Zone ........cccccevevveeiiieeenns Safety Zone (Part 165) ...... 7/3/2010
USCG—-2009-0040 ..... La Push, WA ..., Safety Zone (Part 165) ...... 7/7/2010
USCG—-2009-0174 ..... North Landing River, NC ..............cc...... Safety Zone (Part 165) ...... 3/26/2010
USCG-2009-0292 ..... Niagara Falls, NY .....ccccooiiiiiiiniiiien, Safety Zone (Part 165) ...... 4/17/2010
USCG-2009-0416 ..... Oahu, Hl .o Security Zone (Part 165) ... 12/21/2010
USCG-2009-0416 ..... Oahu, Hl .o Security Zone (Part 165) ......ccoovieeriereerineeieseeee e 1/3/2011
USCG-2009-0647 ..... Fort Walton Beach, FL .........cccceeeviveennes Safety Zone (Part 165) ......ccceeviiriieiieeeeree e 11/9/2009
USCG-2009-0653 ..... Marion Co., TN ..o Safety Zone (Part 165) .......ccceoiierieiieireee e 8/2/2010
USCG-2009-0721 ..... Harriman, TN ..o Safety zone (Part 165) ......cccceeriiiieeiieeee e 5/15/2010
USCG-2009-0943 ..... Ocean Side, CA ......ccccoveiiiieeeieeeene Special Local Regulation (Part 100) .......c.cccccereeiineeienennens 3/27/2010
USCG-2009-0950 ..... Madisonville, LA ......ccccoeeeieeeeieeeieeees Safety Zone (Part 165) .......ccocvrveeriiiiieniece e 12/31/2009
USCG-2009-0951 ..... Lower Mississippi River .........ccccoceenee. Safety Zone (Part 165) .......ccceeviieriininiereeeceee e 10/17/2010
USCG-2009-0978 ..... Destin, FL .o Safety Zone (Part 165) ......cccceeriirieeiieeiereceeee e 11/7/2009
USCG-2009-1005 ..... Willamette Rivers .........ccccoeviiiiiiiicnns Security Zone (Part 165) ......cccceieriierereirenieseeee e 7/7/2010
USCG-2009-1006 ..... Port Townsend, WA .......cccoeoiveiiieeens Safety Zone (Part 165) ......cocveriirieeiieeeereeeeee e 1/9/2010
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1ST—4TH QUARTER 2010 LISTING—Continued

Docket No. Location Type Effective date
USCG-2009-1030 ..... Parker, AZ ... Safety Zone (Part 165) 9/24/2010
USCG-2009-1035 ..... Seattle, WA .. Safety Zone (Part 165) 9/9/2010
USCG—-2009-1036 ..... Seattle, WA ..o Safety Zone (Part 165) 9/16/2010
USCG-2009-1037 ..... Seattle, WA ..o Safety Zone (Part 165) 9/23/2010
USCG-2009-1081 ..... New Orleans, LA .... Safety Zone (Part 165) 12/23/2009
USCG—-2009-1084 ..... Rio Vista, CA ......... Safety Zone (Part 165) 10/10/2009
USCG-2009-1094 ..... Crown Point, NY .... Safety Zone (Part 165) 12/23/2009
USCG—-2009-1108 ..... Parker, AZ ......ccooovviiiiiieeeeeeeeee Safety Zone (Part 165) 11/26/2010
USCG—-2009-1109 ..... Parker, AZ .......ccoooiiiiiiieeeeeeeee Safety Zone (Part 165) 10/29/2010
USCG-2009-1112 ..... Parker, AZ ... Special Local Regulation (Part 100) ........ccccceeveerieineeneeennen. 3/13/2010
USCG-2009-1113 ..... Parker, AZ ... Safety Zone (Part 165) ......ccccceeiiirieeiieeee e 3/27/2010
USCG—-2009-1119 ..... Valdez, AK .....ccooirieininineeeeeeseens Safety Zone (Part 165) ......ccoevveiveereriniereneeeeee e 12/26/2009
USCG-2009-1133 ..... San Francisco, CA ......ccccocceiiiiniieieenn. Drawbridge Operations Regulation (Part 117) .......c.cccoeceeeneee. 1/30/2010
USCG-2010-0001 ..... Ship Channel, LA ... Security Zone (Part 165) ......cccceveeirerieiineeeseeee e 1/10/2010
USCG—-2010-0016 ..... GUAM o Safety zone (Part 165) .......cccceveieeieiieieneee e 3/1/2010
USCG-2010-0017 ..... GUAM i Safety Zone (Part 165) .......ccceviieriiriniereeereeee e 3/4/2010
USCG-2010-0018 ..... Waterway, TX ....coovverinieneneeereeeee Security Zone (Part 165) ......cceoeieeiereeiineeeseeee e 1/10/2010
USCG-2010-0019 ..... Laughlin, NV ..o, Safety Zone ((Part 165) .......cccooiiriiiiiiiiieee e 7/4/2010
USCG-2010-0022 ..... Morehead City, NC .......ccoevveiiiiriieenn. Safety Zone (Part 165) ......ccccceeviiriiiiieeiieec e 1/14/2010
USCG-2010-0024 ..... Cameron, LA ..o, Safety Zone (Part 165) ......ccccceeviiriieiieeeeceeee e 1/13/2010
USCG-2010-0026 ..... San Diego, CA ..o Safety Zone (Part 165) ......coceeieieeiereeereee e 2/14/2010
USCG-2010-0027 ..... Miami, FL oo Security Zone (Part 165) ......cccooiirieeiiiiee e 1/15/2010
USCG-2010-0034 ..... East Boston, MA .........coooiiiiiiieeneeee Drawbridge Operations Regulation (Part 117) .......c.cccoveeneen. 2/26/2010
USCG-2010-0045 ..... Fairfax County, VA ......ccooiiiiiniiieeciee Security Zone (Part 165) ......cccoociirieeiiiiiie e 1/26/2010
USCG-2010-0046 ..... Baltimore, MD ........cccoooiiiiiiiiiie e, Security Zone (Part 165) ......ccooceirieeiiieiie e 1/28/2010
USCG-2010-0049 ..... Port Arthur, TX oo Safety Zone (Part 165) .......cccceoveierieririeneee e 1/23/2010
USCG-2010-0058 ..... Chesapeake, VA ......cccooeiiiieciencne Safety Zone (Part 165) .......cccceoviieeiirieiseeeneee e 1/28/2010
USCG-2010-0067 ..... San Diego, CA ..o Special Local Regulation (Part 100) .......c.cccccevvevineeieneennens 3/27/2010
USCG-2010-0079 ..... Port Arthur, TX ..o Safety Zone (Part 165) .......ccccevireriirieereee e 2/2/2010
USCG-2010-0080 ..... Sabine, TX ..o Security Zone (Part 165) .......cccociriiiiiiiiicieceeee e 12/7/2008
USCG—-2010-0086 ..... Port Huron, Ml ... Safety Zone (Part 165) ......ccccceeviiriiiiieeiienec e 4/21/2010
USCG-2010-0092 ..... Lower Hudson River, NJ & NY ............. Regulated Navigation Area (Part 165) .........cc.ccceniiiiiiiennns 6/17/2010
USCG—-2010-0095 ..... San Francisco, CA .......cccoveviniieieen. Safety Zone (Part 165) ......cccceoviiriieiieeeeee e 4/10/2010
USCG-2010-0099 ..... Knoxville, TN ..o Safety Zone (Part 165) .......ccocevrieeiiiiiieceee e 5/9/2010
USCG-2010-0103 ..... Lake Ponchartrain Beach ...................... Safety Zone (Part 165) .......ccoceeeiieiieiieieee e 4/18/2010
USCG-2010-0107 ..... Sabing, TX oo Security Zone (Part 165) ......ccooeirieeiiiiiie e 2/11/2010
USCG-2010-0108 ..... Charleston, WV .......ccooiiiiiiiieeeee, Safety Zone (Part 165) ......cccceeiiiiiierieeie e 4/24/2010
USCG-2010-0109 ..... San Diego, CA ....coceveieeeeeeeeene Safety Zone (Part 165) .......ccccevereeieririeseee e 7/4/2010
USCG-2010-0111 ..... Vicksburg, MS ..o Safety Zone (Part 165) .......cccceoviieriirinieee e 4/17/2010
USCG-2010-0130 ..... Chicago, IL .ocoeiiiiieceeeeeeeee Safety Zone (Part 165) .......ccceeoviierieriineereeeeeee e 3/1/2010
USCG-2010-0131 ..... San Diego, CA ..o Safety Zone (Part 165) .......ccceviieriirieieseeeree e 3/15/2010
USCG-2010-0140 ..... Sacramento, CA ........cccoevveecieneciieee, Drawbridge Operations Regulation (Part 117) .........cccoeeeeneee. 3/14/2010
USCG-2010-0140 ..... Discovery Bay, CA ........cccocvvcieniirieenn. Drawbridge Operations Regulation (Part 117) ........ccceveneee. 4/5/2010
USCG-2010-0147 ..... Seattle, WA ..o Safety Zone (Part 165) .......ccoceeeeeriiiiieiii e 8/24/2010
USCG-2010-0148 ..... Seattle, WA ..o Safety Zone (Part 165) .......ccocvvrieriiiieieeeeeee e 9/29/2010
USCG-2010-0149 ..... Seattle, WA ..o Security Zone (Part 165) ......cccooiirieeiiiiieeneeeeee e 10/25/2010
USCG-2010-0153 ..... Ocean City, MD .....cooiiiiiiieeeeeeene Safety Zone (Part 165) .......cccceoiieriirieienieereeee e 6/4/2010
USCG-2010-0157 ..... Allegheny River, PA ..., Special Local Regulation (Part 100) ........cccccoeveeniirienneeennen. 6/5/2010
USCG-2010-0165 ..... Romeoville, IL ....cocceviiiiiiiee Safety Zone (Part 165) .......cccceoviieriinineereeerc e 3/10/2010
USCG-2010-0166 ..... Chicago, IL ..oooiieiiiieieeee e Safety Zone (Part 165) .......ccocverieiieiiieiiece e 5/20/2010
USCG-2010-0170 ..... San Francisco, CA ......cccevveeienenceennns Special Local Regulation (Part 100) .......c.cccccevveveneeseneennens 4/25/2010
USCG-2010-0174 ..... North Landing River, NC ...........ccccc.... Safety Zone (Part 165) ......ccceeriiriieeiiecieec e 3/26/2010
USCG-2010-0191 ..... Memphis, TN ..., Safety Zone (Part 165) .......ccceeviieriirineeeeeeeee e 4/17/2010
USCG-2010-0197 ..... Sacramento, CA ......cccoveeceeeeiee e Drawbridge Operations Regulation (Part 117) .......cccceeeneee. 3/27/2010
USCG-2010-0201 ..... San Francisco, CA ......cccevveeienenceennns Special Local Regulation (Part 100) .......c.ccccoevveneneeseneenens 4/25/2010
USCG-2010-0211 ..... MoNnroe, LA ..o Safety Zone (Part 165) .......cocceeriirieeiieeierec e 7/3/2010
USCG-2010-0213 ..... Mission Bay, CA ....cccoooereinereeieneeiene Safety Zone (Part 165) .......cccceoviieriirireeeeeeeee e 12/3/2010
USCG-2010-0216 ..... Pittsburgh, PA ..o Special Local Regulation (Part 100) ........ccccceeveinierienneeenen. 7/11/2010
USCG-2010-0218 ..... Sabine, TX .o Security Zone (Part 165) ......ccooeieeiereeiineeeneeee e 4/1/2010
USCG-2010-0219 ..... Waterway, TX ..o Security Zone (Part 165) ......cccoociirieeiiiiieenee e 3/29/2010
USCG-2010-0222 ..... Parish, LA ..o Security Zone (Part 165) ......ccoceierieririinenesieeee e 3/25/2010
USCG-2010-0224 ..... Lake Washington, WA ..........cccocvrieenen. Safety Zone (Part 165) .......ccoceevieiiiiiieiieee e 4/15/2010
USCG-2010-0233 ..... Hickory, TN ..o, Safety Zone (Part 165) .......cccceoiieriirieienieereeee e 4/17/2010
USCG-2010-0236 ..... Calcasieu River, LA ......cccooveevcieeeeene Security Zone (Part 165) ......cccoociirieeiiiiieenee e 3/31/2010
USCG-2010-0237 ..... Cameron Parish, LA ..o Security Zone (Part 165) ......ccoceieriereriineneeseeee e 4/1/2010
USCG-2010-0242 ..... Boston, MA ... Safety Zone (Part 165) ......ccceeviirieiiieeieree e 5/8/2010
USCG-2010-0243 ..... Lower Mississippi River ..........cccoceenee. Safety Zone (Part 165) .......ccceeoviieriirinceeee e 3/29/2010
USCG-2010-0244 ..... Miami, FL oo Security Zone (Part 165) ......cccoociriieeiieiee e 4/1/2010
USCG-2010-0252 ..... Chicago, IL .ocoeiiiiieceeeeeeeee Safety Zone (Part 165) .......ccceeoviierieriineereeeeeee e 4/12/2010
USCG-2010-0253 ..... Charleston, SC ....ccovevcieeeeeeeee e, Special Local Regulation (Part 100) ........ccccceeveeniirienieeennen. 4/17/2010
USCG-2010-0258 ..... Calcasieu River, LA .......ccccoovviiienieene Security Zone (Part 165) ......ccooeieeriereeiineeieneee e 4/7/2010
USCG-2010-0263 ..... Sabine, TX ..o Security Zone (Part 165) ......cccooiiiiieeiiiiie e 4/7/2010
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USCG-2010-0264
USCG-2010-0267
USCG-2010-0270
USCG—-2010-0273
USCG—-2010-0278
USCG-2010-0280
USCG-2010-0282
USCG-2010-0284
USCG—-2010-0286
USCG-2010-0291
USCG-2010-0296
USCG-2010-0297
USCG-2010-0298
USCG-2010-0300
USCG—-2010-0301
USCG—-2010-0304
USCG-2010-0306
USCG-2010-0308
USCG-2010-0310
USCG-2010-0318
USCG-2010-0323
USCG-2010-0326
USCG-2010-0328
USCG-2010-0335
USCG-2010-0336
USCG—-2010-0345
USCG-2010-0353
USCG—-2010-0357
USCG-2010-0358
USCG-2010-0359
USCG-2010-0360
USCG-2010-0372
USCG-2010-0379
USCG-2010-0381
USCG-2010-0382
USCG-2010-0384
USCG-2010-0385
USCG-2010-0390
USCG—-2010-0411
USCG—-2010-0413
USCG—-2010-0416
USCG-2010-0416
USCG-2010-0417
USCG-2010-0420
USCG-2010-0421
USCG-2010-0426
USCG—-2010-0428
USCG-2010-0433
USCG—-2010-0438
USCG-2010-0450
USCG—-2010-0451
USCG-2010-0460
USCG—-2010-0465
USCG-2010-0468
USCG—-2010-0474
USCG-2010-0481
USCG—-2010-0490
USCG-2010-0493
USCG—-2010-0495
USCG-2010-0499
USCG-2010-0500
USCG-2010-0503
USCG—-2010-0510
USCG-2010-0514
USCG—-2010-0515
USCG-2010-0516
USCG—-2010-0526
USCG-2010-0527
USCG—-2010-0528
USCG-2010-0531
USCG—-2010-0532
USCG-2010-0537

Cameron Parish, LA
Philadelphia, PA
Boston, MA
Charleston, WV
Arlington County, VA ...
Port Clarence, AK
Louisiana
Miami Beach, FL
New Orleans, LA ......cccccoevvviveeeeeeeceenen
Buffalo, NY
Augusta, GA ....
Pittsburgh, PA .
Detroit, MI
Louisiana
Waterway, TX ...
Wilmington, DE ..
Secaucus, NJ
Memphis, TN ...
Winfield, WV ...
Pittsburg, PA ...
Gulf of Mexico ....
Tiptonville, TN ....
Detroit, Ml
New London, CT ....
Wheeling, WV
Seattle
Memphis, TN
Sacramento, CA ........
Catawba Island, OH ..
Philadelphia, PA ........
San Diego, CA
Cordell Hull, TN .
Detroit, Ml
Pickwick, TN
Uniontown, KY
North Palm Beach, FL .
Morgantown, WV
Hampton, VA ..........
Baltimore, MD ....
San Francisco, CA ....
San Diego, CA
San Diego, CA ...
San Diego, CA ...
San Diego, CA
San Diego, CA
Portland International ...
Point Pleasant, NJ
Wellsburg, WV
Waterway, TX ...
Waterway, TX ...
Sabine, TX
Pittsburgh, PA ...
Lake Michigan ....
Lake Michigan ....
Cape May, NJ ....
Pittsburgh, PA ...
Pittsburgh, PA
Pacific Ocean, CA ..
Budd Inlet, WA ...
New York, NY
National Harbor, MD .
Glenbrook, NV
Lapointe, WI
Harrison Township, MI
Fort Smith, AR
Oakmont, PA ..........
Sector New York ....
Liverpool, NY
Lake Sammamish, WA ....
Surf City, NC
Greenville, MS ...
Vicksburg, MS

Security Zone (Part 165)
Security Zone (Part 165) ...
Safety Zone (Part 165)
Safety Zone (Part 165)
Security Zone (Part 165) ...
Safety Zone (Part 165) ......
Security Zone (Part 165) ...
Security Zone (Part 165)
Safety Zone (Part 165) .......ccoceriieiiiiiiereee e
Safety Zone (Part 165) ......
Safety Zone (Part 165) ......
Safety Zone (Part 165)
Safety Zone (Part 165)
Security Zone (Part 165)
Security Zone (Part 165)
Security Zone (Part 165)
Drawbridge Operations Regulation (Part 117)
Special Local Regulation (Part 100)
Safety Zone (Part 165) ......
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165) ......
Safety Zone (Part 165)
Security Zone (Part 165) ...
Safety Zone (Part 165) .......ccccceeeueneen.
Special Local Regulation (Part 100) ..
Safety Zone (Part 165) ........cccoceverivenerircnienn
Drawbridge Operations Regulation (Part 117)
Safety Zone (Part 165) .......cccceceverivenieriiniene
Security Zone (Part 165) ...
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Special Local Regulation (Part 100) ..
Security Zone (Part 165)
Safety Zone (Part 165)
Drawbridge Operations Regulation (Part 117)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Security Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165) ......
Safety Zone (Part 165)
Safety Zone (Part 165)
Security Zone (Part 165) ...
Security Zone (Part 165)
Security Zone (Part 165) ...
Safety Zone (Part 165)
Security Zone (Part 165) ...
Security Zone (Part 165)
Security Zone (Part 165) ...
Safety Zone (Part 165)
Security Zone (Part 165) ...
Safety Zone (Part 165)
Safety Zone (Part 165) ..........c........
Safety Zone (Parts 147 and 165) ..
Safety Zone (Part 165) ..........c........
Safety Zone (Part 165) ......
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)

4/7/2010
4/6/2010
4/26/2010
6/4/2010
4/10/2010
4/25/2010
4/11/2010
4/15/2010
4/10/2010
4/17/2010
5/15/2010
5/7/2010
4/15/2010
4/23/2010
4/28/2010
4/21/2010
5/18/2010
7/30/2010
4/20/2010
5/28/2010
4/21/2010
10/9/2010
4/25/2010
5/19/2010
7/24/2010
8/6/2010
5/28/2010
5/30/2010
8/13/2010
5/4/2010
5/18/2010
5/3/2010
5/5/2010
5/4/2010
7/5/2010
5/18/2010
8/8/2010
5/9/2010
5/13/2010
6/12/2010
7/3/2010
7/4/2010
7/4/2010
5/29/2010
7/4/2010
6/5/2010
5/17/2010
7/4/2010
5/23/2010
6/3/2010
6/18/2010
7/3/2010
5/27/2010
5/28/2010
5/29/2010
8/25/2010
6/2/2010
8/11/2010
9/2/2010
6/15/2010
6/4/2010
7/4/2010
7/4/2010
6/2/2010
7/31/2010
7/24/2010
7/3/2010
6/18/2010
6/12/2010
6/20/2010
7/4/2010
7/4/2010
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USCG-2010-0538
USCG-2010-0539
USCG—-2010-0540
USCG—-2010-0545
USCG—-2010-0557
USCG-2010-0558
USCG-2010-0559
USCG-2010-0562
USCG-2010-0568
USCG-2010-0569
USCG-2010-0570
USCG-2010-0574
USCG-2010-0575
USCG-2010-0576
USCG—-2010-0581
USCG—-2010-0582
USCG-2010-0583
USCG-2010-0584
USCG-2010-0587
USCG-2010-0593
USCG-2010-0594
USCG-2010-0599
USCG-2010-0603
USCG-2010-0604
USCG-2010-0608
USCG-2010-0609
USCG-2010-0611
USCG-2010-0614
USCG—-2010-0615
USCG-2010-0624
USCG-2010-0631
USCG-2010-0632
USCG-2010-0635
USCG-2010-0639
USCG-2010-0640
USCG-2010-0641
USCG-2010-0642
USCG—-2010-0644
USCG—-2010-0645
USCG-2010-0650
USCG—-2010-0651
USCG-2010-0654
USCG-2010-0655
USCG-2010-0657
USCG-2010-0665
USCG-2010-0667
USCG-2010-0668
USCG-2010-0669
USCG—-2010-0671
USCG-2010-0674
USCG—-2010-0676
USCG-2010-0677
USCG—-2010-0678
USCG-2010-0681
USCG—-2010-0682
USCG-2010-0683
USCG-2010-0683
USCG-2010-0689
USCG—-2010-0691
USCG-2010-0695
USCG-2010-0696
USCG-2010-0697
USCG-2010-0698
USCG-2010-0699
USCG—-2010-0701
USCG-2010-0704
USCG—-2010-0707
USCG-2010-0714
USCG—-2010-0715
USCG-2010-0720
USCG—-2010-0726
USCG-2010-0727

Charleston, WV
Augusta, GA ....
Biloxi, MS
Charleston, WV
San Diego, CA ...
Paulsboro, NJ
Allegheny River, PA ..
Chesapeake, VA
Frankfort, Ml
Menasha, WI ...
Muskegon, Ml
Port Detroit Zone
Cameron Parish, LA .
Mississippi River ....
New Orleans
Natchez, MS ...
Guam
Bullhead City, AZ ...
Duluth, MN
Pittsburgh, PA ...
Pittsburgh, PA ...
FT Chaffee, AR ..
Kendall, NY
Olcott, NY ......cc.....
Baldwinsville, NY ...
Pittsburgh, PA
Oahu, HI
Monongahela, PA ..
Milwaukie, WI
Morgan City .....
Tampa, FL ....
Racine, WI
Waterway, TX
Mobile COTP Zone ...
Cleveland, OH
Atlantic City, NJ
Charleston, WV
Oswego, NY
Sackets Harbor, NY ..
Portland, OR
Buffalo, NY
North Hammond, NY ...
Hawaii
GUAM
Norfolk, VA
San Diego, CA ...
San Diego, CA ...
Philadelphia, PA .....
Bar Harbor, ME
Willamette Rivers ...
Lake Erie, OH
Lake of Ozarks ...
San Diego, CA
Charles County, MD ...
Sabine, TX
Cameron Parish, LA .
Pacific Ocean, CA .....
San Francisco, CA ....
Baltimore, MD ....
Pascagoula, MS .
Theodore, AL
Panama City, FL ....
Panama City, FL
Theodore, AL
Port Huron, Ml ...
M/V SYLVIE
Waterway, TX
Allegheny County, PA ..
Lake Charles, LA
Waterway, TX
Portsmouth, VA ..
Mud Lake

Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Security Zone (Part 165) ...
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165) .......coceeviiiiieiieceee e
Safety Zone (Part 165)
Safety Zone (Part 165) ......
Safety Zone (Part 165)
Security Zone (Part 165) ...
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165) ......
Safety Zone (Part 165) ......
Safety Zone (Part 165)
Special Local Regulation (Part 100) ..
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165) ......
Safety Zone (Part 165)
Safety Zone (Part 165) .......ccccceeeueneen.
Special Local Regulation (Part 100) ..
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165) ......
Safety Zone (Part 165) ......
Security Zone (Part 165) ...
Security Zone (Part 165) ...
Safety Zone (Part 165) ......
Security Zone (Part 165) ...
Safety Zone (Part 165)
Security Zone (Part 165) ...
Safety Zone (Part 165) ......
Safety Zone (Part 165)
Safety Zone (Part 165) ......
Safety Zone (Part 165) ......
Safety Zone (Part 165) ......
Security Zone (Part 165) ...
Safety Zone (Part 165) .......ccoceeeeeriiiiieiii e
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Security Zone (Part 165) ...
Security Zone (Part 165)
Security Zone (Part 165) ...
Safety Zone (Part 165) ......
Safety Zone (Part 165) ......
Safety Zone (Part 165)
Safety Zone (Part 165)
Security Zone (Part 165) ...
Security Zone (Part 165) ...
Safety Zone (Part 165)
Drawbridge Operations Regulation (Part 117)
Security Zone (Part 165)
Security Zone (Part 165)
Security Zone (Part 165)
Security Zone (Part 165)
Security Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Security Zone (Part 165) ...
Security Zone (Part 165) ...
Safety Zone (Part 165)
Safety Zone (Part 165) ......
Security Zone (Part 165) ...
Safety Zone (Part 165) ......
Safety Zone (Part 165)

10/2/2010
7/4/2010
7/3/2010

10/9/2010

7/15/2010

6/16/2010

7/14/2010
7/6/2010
7/4/2010
7/4/2010
7/4/2010

6/18/2010

6/18/2010

7/10/2010

7/28/2010
7/4/2010

6/19/2009
7/4/2010
7/4/2010

10/9/2010
8/7/2010

7/20/2010
7/3/2010
7/3/2010
7/3/2010
8/1/2010
7/8/2010
7/4/2010
7/3/2010

7/27/2010

7/10/2010

6/30/2010

6/26/2010

7/29/2010

6/30/2010
7/2/2010
7/2/2010
7/4/2010
7/4/2010
7/5/2010
7/4/2010
7/6/2010

7/13/2010
8/9/2010

10/2/2010

10/3/2010

9/12/2010
7/7/2010

7/16/2010

7/14/2010

7/16/2010

8/27/2010
9/2/2010

7/17/2010

7/12/2010

7/12/2010

7/17/2010

7/25/2010

7/20/2010

7/23/2010

7/22/2010

8/14/2010

8/14/2010

8/23/2010

8/15/2010

7/25/2010

7/22/2010

7/30/2010

7/23/2010

7/27/2010

7/29/2010

7/27/2010
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USCG-2010-0729
USCG-2010-0734
USCG-2010-0736
USCG—-2010-0738
USCG—-2010-0739
USCG-2010-0740
USCG-2010-0741
USCG-2010-0742
USCG-2010-0744
USCG-2010-0747
USCG-2010-0748
USCG-2010-0750
USCG-2010-0751
USCG-2010-0754
USCG-2010-0760
USCG—-2010-0762
USCG—-2010-0763
USCG-2010-0764
USCG-2010-0765
USCG-2010-0768
USCG-2010-0770
USCG-2010-0773
USCG-2010-0780
USCG-2010-0781
USCG-2010-0784
USCG-2010-0792
USCG-2010-0793
USCG—-2010-0796
USCG—-2010-0801
USCG-2010-0802
USCG-2010-0804
USCG-2010-0805
USCG-2010-0807
USCG-2010-0810
USCG-2010-0811
USCG-2010-0812
USCG-2010-0816
USCG-2010-0822
USCG-2010-0826
USCG-2010-0827
USCG-2010-0830
USCG-2010-0831
USCG-2010-0834
USCG-2010-0835
USCG-2010-0836
USCG-2010-0844
USCG—-2010-0845
USCG-2010-0848
USCG—-2010-0854
USCG-2010-0856
USCG—-2010-0862
USCG-2010-0863
USCG-2010-0868
USCG-2010-0869
USCG-2010-0870
USCG-2010-0871
USCG—-2010-0874
USCG-2010-0875
USCG—-2010-0876
USCG-2010-0880
USCG—-2010-0881
USCG-2010-0882
USCG-2010-0883
USCG-2010-0884
USCG-2010-0885
USCG-2010-0889
USCG-2010-0893
USCG-2010-0894
USCG-2010-0898
USCG-2010-0904
USCG-2010-0905
USCG-2010-0906

Blynman Canal, MA
Lower Mississippi River ...
Sturgeon Bay, WI
Burnham Park Harbor ...........ccccoeeiieis
Chicago, IL
Uniontown, KY ...
Cheboygan, Ml
Pacific Ocean, CA .......cccocceeeeevecvreeeenn.
Cleveland, OH
Buffalo, NY
Labor Day on the Lake ....
Rio Vista, CA
East Isleton, CA
Alaska Maritime Highway ...
Cleveland, OH
Bridgewater, PA .
St Clair, Ml
Bridgewater, PA .
Memphis, TN ...
Waterway, TX ....
San Diego, CA ...
San Diego, CA
Pacific Ocean, CA ..
Miami Beach, FL ....
Orange, TX
Portsmouth, VA
Boston, MA
San Diego, CA ...
Plymouth, MA .........
Chesapeake, VA ...
Waterway, TX
Presque Isle Bay ....
Superior, WI
Commencement Bay, WA ..
San Diego, CA
Lower Mississippi River ...
Nashville, TN
Orange, TX

Mobile, AL ....
Mobile, AL
Cleveland, OH ....
Waterway, TX
Lower Mississippi River ...
Muskegon, MI
Chicago, IL
Kendall, NY
Mississippi River ...
Washington, DC
Milwaukee, WI
Lower Chesapeake Bay, VA ...
Washington, DC
Waterway, TX
Virginia Beach, VA ....
Biscayne Bay, FL ...
Bronx, NY ...............
Toledo, OH ...
GUAM
Stamford Harbor, CT ...
Waterway, TX ...
Atlantic City, NJ .
Pittsburgh, PA ....
Cleveland, OH ....
Key Largo, FL
Duxbury, MA

Waterway, TX ...
Ocean City, NJ ...
Cleveland, OH ....
Philadelphia, PA .....
Ederle Swim
San Francisco, CA ....
Rio Vista, CA
Baltimore, MD

Drawbridge Operations Regulation (Part 117)
Safety Zone (Part 165)
Safety Zone (Part 165)
Security Zone (Part 165)
Security Zone (Part 165) ...
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165) ......
Safety Zone (Part 165)
Drawbridge Operations Regulation (Part 117) ...
Drawbridge Operations Regulation (Part 117) ...
Safety Zone (Part 165)
Safety Zone (Part 165)
Special Local Regulation (Part 100) ..
Safety Zone (Part 165) ......c.cccccevvenen.
Safety Zone (Part 165) ..........cccecueneee.
Special Local Regulation (Part 100) ..
Security Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Security Zone (Part 165) ...
Security Zone (Part 165) ...
Safety Zone (Part 165)
Safety Zone (Part 165) ......
Safety Zone (Part 165)
Security Zone (Part 165)
Special Local Regulation (Part 100)
Drawbridge Operations Regulation (Part 117)
Security Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165) ......
Safety Zone (Part 165)
Safety Zone (Part 165) ......
Safety Zone (Part 165) ......
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Security Zone (Part 165)
Special Local Regulation (Part 100) ..
Safety Zone (Part 165) .......ccoceeeeeriiiiieiii e
Safety Zone (Part 165) .......ccocvvrieriiiieieeeeeee e
Safety Zone (Part 165) ......
Safety Zone (Part 165)
Safety Zone (Part 165) ......
Security Zone (Part 165) ...
Safety Zone (Part 165)
Security Zone (Part 165) ...
Security Zone (Part 165) ...
Safety Zone (Part 165)
Regulated Navigation Area & Safety Zone (Part 165)
Drawbridge Operations Regulation (Part 117)
Safety Zone (Part 165) .......ccccevveeiieiieeneenne
Safety Zone (Part 165) ......
Security Zone (Part 165) ...
Security Zone (Part 165) ...
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Special Local Regulation (Part 100)
Security Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Security Zone (Part 165) ...
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)
Safety Zone (Part 165)

8/8/2010
7/26/2010
8/12/2010

8/4/2010

8/5/2010

8/9/2010

8/3/2010
8/21/2010

8/8/2010
8/15/2010

9/5/2010
8/24/2010
8/24/2010

9/8/2010

8/8/2010
8/21/2010

8/8/2010
8/21/2010
9/18/2010
8/11/2010

9/2/2010

10/23/2010
8/23/2010
8/18/2010
8/12/2010
8/24/2010
8/28/2010
8/23/2010

9/5/2010
8/19/2010

9/9/2010

9/9/2010
8/27/2010
8/28/2010
10/9/2010
8/18/2010
9/18/2010
8/28/2010

12/31/2010

1/5/2011

9/2/2010
8/31/2010
10/9/2010

9/5/2010
9/18/2010

9/4/2010
9/10/2010
9/11/2010

9/6/2010

9/2/2010
9/11/2010

9/9/2010
9/16/2010
10/9/2010
10/1/2010
9/13/2010
10/5/2010
9/16/2010
9/12/2010
9/19/2010
9/28/2010
9/16/2010

9/2/2010
9/18/2010
9/17/2010
9/22/2010
9/17/2010
9/20/2010

10/23/2010
10/9/2010
10/9/2010
10/2/2010
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Docket No. Location Type Effective date
USCG-2010-0908 ..... AlasKa ....coooiiiiiii e Safety Zone (Part 165) ......cccccoviiriiriiieiieeeeese e 9/18/2010
USCG-2010-0909 ..... Chattanooga, TN .... Special Local Regulation (Part 100) .. 10/9/2010
USCG-2010-0910 ..... Seattle, WA ..o, Safety Zone (Part 165) 10/2/2010
USCG-2010-0911 ..... GUAM e Safety Zone (Part 165) .......ccceoveiirieerieeneeese e 9/22/2010
USCG-2010-0914 ..... Miami, FL oo, Security Zone (Part 165) ......cccociriiiiiiiiicneceeee e 9/24/2010
USCG-2010-0915 ..... Hollywood, FL .....ccocveiiiiiiiienieeeee, Security Zone (Part 165) ......cccooiirieeiiiiiie e 9/24/2010
USCG-2010-0916 ..... Barataroa Waterway .........ccccccooevrceeenen. Safety Zone (Part 165) ......ccccceoviiriiriieeiine e 9/28/2010
USCG-2010-0919 ..... Los Angeles, CA .....ccoociriieiiienieeeee Drawbridge Operations Regulation (Part 117) .........cccoveeneee. 10/14/2010
USCG-2010-0920 ..... Miami, FL ..o, Safety Zone (Part 165) ......cccceviiriiiiieeiieecceee e 10/30/2010
USCG-2010-0921 ..... Wellesley Island, New York .........ccccc.... Safety Zone (Part 165) .......ccceeriirieeiieeie e 9/25/2010
USCG-2010-0923 ..... Pittsburgh, PA ... Safety Zone (Part 165) ......cccccoviiriiriieeiieeeese e 10/2/2010
USCG-2010-0930 ..... Waterway, TX ..o Security Zone (Part 165) ......cccoociiriieiiiiiie e 9/30/2010
USCG-2010-0931 ..... Lake Michigan ........cccocovveiiiiniiicieeee. Security Zone (Part 165) ......cccocirvieiieiiienecceee e 10/8/2010
USCG-2010-0933 ..... Ocean City, NJ ..o, Safety Zone (Part 165) .......ccceeriiriieiie e 10/9/2010
USCG-2010-0934 ..... Orange, TX .ot Safety Zone (Part 165) ......cccccoviiriiriieeiieeeese e 9/30/2010
USCG-2010-0936 ..... San Diego, CA ..o Safety Zone (Part 165) ......coceeriiriieiieeiie e 10/9/2010
USCG-2010-0938 ..... Nashville, TN ..o, Safety Zone (Part 165) .......ccoceevieiiiiiieiieee e 10/7/2010
USCG-2010-0944 ..... South Amboy, NJ Drawbridge Operations Regulation (Part 117) 10/18/2010
USCG-2010-0945 ..... Pittsburgh, PA ........ Safety Zone (Part 165) ........cccceveevieiieennenne 11/19/2010
USCG-2010-0946 ..... Pittsburgh, PA .... Safety Zone (Part 165) .......ccccceeveevieiieenieene 11/19/2010
USCG-2010-0948 ..... Sacramento, CA . Drawbridge Operations Regulation (Part 117) 10/10/2010
USCG-2010-0953 ..... Waterway, TX ..o Security Zone (Part 165) ......cccooeirieeiiieiie e 10/5/2010
USCG—-2010-0956 ..... Cheboygan, Ml ..........ccoeevieiiiiniciceee, Safety Zone (Part 165) ......cccccoviiriiiiieeicceee e 10/6/2010
USCG-2010-0959 ..... Pacific Ocean, CA .......cccceeveevieeneecienne Safety Zone (Part 165) ...... 10/16/2010
USCG—-2010-0960 ..... Pittsburgh, PA ... Security Zone (Part 165) ... 10/11/2010
USCG-2010-0961 ..... Waterway, TX ..o Security Zone (Part 165) 10/18/2010
USCG-2010-0962 ..... Waterway, TX ..o Security Zone (Part 165) 10/2/2010
USCG-2010-0969 ..... Lake Havasu City, Arizona ................... Safety Zone (Part 165) ...... 10/23/2010
USCG-2010-0975 ..... Sabine, TX ..o, Security Zone (Part 165) ... 10/15/2010
USCG-2010-0976 ..... Cameron Parish, LA .....cocooiiiiiiieee. Security Zone (Part 165) 10/15/2010
USCG-2010-0980 ..... Waterway, TX ..o Security Zone (Part 165) 10/17/2010
USCG-2010-0982 ..... Sabing, TX oo Security Zone (Part 165) 10/20/2010
USCG-2010-0983 ..... Parish, LA ..o Security Zone (Part 165) 10/20/2010
USCG-2010-0984 ..... Sabing, TX oo Security Zone (Part 165) 10/21/2010
USCG-2010-0985 ..... Port Arthur, TX ...oooiiiiieeee Security Zone (Part 165) ... 10/21/2010
USCG-2010-0986 ..... GUAM e Safety Zone (Part 165) 9/18/2010
USCG-2010-0987 ..... GUAM .o Safety Zone (Part 165) 9/19/2010
USCG-2010-0987 ..... St. Petersburg, FL ............... Safety Zone (Part 165) 11/20/2010
USCG-2010-0996 ..... Lake Havasu City, Arizona . Safety Zone (Part 165) 11/5/2010
USCG-2010-1002 ..... Monroe, LA ..o, Safety Zone (Part 165) 12/4/2010
USCG-2010-1009 ..... Portsmouth, New Hampshire ................. Safety Zone (Part 165) 11/1/2010
USCG-2010-1010 ..... Sabing, TX oo Safety Zone (Part 165) 10/28/2010
USCG-2010-1017 ..... Jekyll Island, GA .......ccoooviiiiiiiiieee Safety Zone (Part 165) ......cccccoviiriiiiiieiieceese e 12/15/2010
USCG-2010-1019 ..... Wellesley Island, New York .........ccccc.... Safety Zone (Part 165) ......cccceeriiriieiieeie e 11/8/2010
USCG-2010-1022 ..... Citrus County, FL ....ccociiiiiiiiiiie, Safety Zone (Part 165) .......ccoceecieiiiiiieiece e 11/30/2010
USCG-2010-1025 ..... Kodiak Island, AK .......cccooeiiiiiiiiieen. Safety Zone (Part 165) .......ccoceeiieiiienieiieee e 11/19/2010
USCG-2010-1032 ..... Jersey City, NJ ..o Drawbridge Operations Regulation (Part 117) .........cccocceeeeee. 11/28/2010
USCG-2010-1040 ..... Pittsburgh, PA ..o Safety Zone (Part 165) .......ccceeriirieeiieeie e 11/14/2010
USCG-2010-1041 ..... Seattle, WA ..o, Safety Zone (Part 165) .......coceecieiiiiiieiicc e 11/26/2010
USCG-2010-1046 ..... San Francisco, CA .......cccoeeiiiieeieen. Safety Zone (Part 165) .......ccceeriirieeiieeie e 12/11/2010
USCG-2010-1051 ..... Lower Mississippi River .........ccccocueenee. Safety Zone (Part 165) ........oceevieiiiiiiecieee e 11/21/2010
USCG-2010-1061 ..... San Diego, CA ..o Safety Zone (Part 165) .......ccceeriirieeiieeie e 12/4/2010
USCG-2010-1067 ..... Seneca, lliN0IS ......c.cooeveeiieiiiiiiieeee, Safety Zone (Part 165) .......coceecieiiiiiieiicc e 11/19/2010
USCG-2010-1078 ..... New Orleans, LA ......cociiiiiiinieeeee, Safety Zone (Part 165) .......ccoceeiieiiiiiieieee e 11/24/2010
USCG-2010-1081 ..... San Diego, CA ..., Safety Zone (Part 165) ......cccccoviiriieiieeiieceeee e 12/12/2010
USCG-2010-1099 ..... M/V SANKO INNOVATOR ......cccocvenne Security Zone (Part 165) ......ccoovveeieiieeiineee e 12/12/2010
USCG-2010-1144 ..... Key West, FL ...oooviiiiiieeee, Security Zone (Part 165) ......cccocirvieiieiiienecceee e 12/28/2010

[FR Doc. 2011-18933 Filed 7-26—11; 8:45 am]

BILLING CODE 9110-04-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0461; FRL-9439-1]

Revisions to the California State
Implementation Plan, Placer County
Air Pollution Control District and
Feather River Air Quality Management
District

ACTION: Final rule.

SUMMARY: EPA is finalizing a limited
approval and limited disapproval of
permitting rules submitted for the Placer
County Air Pollution Control District
(PCAPCD) and Feather River Air Quality
Management District (FRAQMD)
portions of the California State
Implementation Plan (SIP). These
revisions were proposed in the Federal
Register on May 19, 2011 and concern

New Source Review (NSR) permit
programs for new and modified major
stationary sources of air pollution. We
are approving local rules that regulate
these emission sources under the Clean
Air Act as amended in 1990 (CAA or the
Act).

DATES: Effective Date: This rule is
effective on August 26, 2011.
ADDRESSES: EPA has established docket
number EPA-R09-OAR-2011-0461 for
this action. Generally, documents in the
docket for this action are available
electronically at http://
www.regulations.gov or in hard copy at
EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents are listed at http://
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps, multi-volume
reports), and some may not be publicly
available in either location (e.g., CBI).

To inspect the hard copy materials,
please schedule an appointment during
normal business hours with the contact
listed in the FOR FURTHER INFORMATION
CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Laura Yannayon, EPA Region IX, (415)
972-3534, yannayon.laura@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and ‘“‘our” refer to EPA.

Table of Contents

9 ¢ ’s

us

1. Proposed Action

II. Public Comments and EPA Responses
III. EPA Action

IV. Statutory and Executive Order Reviews

I. Proposed Action

On May 19, 2011 (76 FR 28944), EPA
proposed a limited approval and limited
disapproval of the following rules that
were submitted for incorporation into
the California SIP.

Local agency Rule No. Rule title Amended Submitted
PCAPCD .....oooiiiiiiiecieeneceene 502 | NeW SoUrce REVIEW ........cccccuiiiiiiiiiiiiiiiiieieecee e 12/11/10 7/20/10
FRAQMD ......cocooiiieieeieeieceene 10.1 | NEW S0UICe REVIEW .....cccueeiiiiiiiiiiieiie ettt 10/5/09 7/20/10

1The proposed notice incorrectly stated that the amended date was October 28, 2010.

We proposed a limited approval
because we determined that these rules
improve the SIP and are largely
consistent with the applicable CAA
requirements. We simultaneously
proposed a limited disapproval because
some rule provisions do not satisfy the
requirements of section 110 and part D
of the Act. Specifically:

¢ Both rules are missing definitions
for the terms ““begin actual
construction,” “commence’” and
“necessary preconstruction approvals or
permits.”

¢ Both rules are missing provisions
meeting the requirements of 40 CFR
51.165(a)(5)(ii).

¢ Placer Rule 502 is missing a
definition for the term “Federally
enforceable.”

Our proposed rule and related
Technical Support Document (TSD)
contain more information on the basis
for this rulemaking and on our
evaluation of the submittal.

II. Public Comments and EPA
Responses

EPA’s proposed action provided a 30-
day public comment period. During this
period, we received no comments.

III. EPA Action

No comments were submitted that
change our basis for proposing a limited
approval and limited disapproval of the
submitted rules. Therefore, under CAA

sections 110(k)(3) and 301(a) and for the
reasons set forth in our May 19, 2011
proposed rule, we are finalizing a
limited approval and limited
disapproval of PCAPCD Rule 502 and
FRAQMD Rule 10.1. We are finalizing a
limited approval of the submitted rules
because we continue to believe that the
rules improve the SIP and are largely
consistent with applicable CAA
requirements. This action incorporates
the submitted rules into the District
portion of the California SIP, including
those provisions identified as deficient.
As authorized under sections 110(k)(3)
and 301(a), EPA is simultaneously
finalizing a limited disapproval of
PCAPCD Rule 502 and FRAQMD Rule
10.1. As a result, sanctions will be
imposed unless EPA approves
subsequent SIP revisions that correct the
rule deficiencies within 18 months of
the effective date of this action. These
sanctions will be imposed under section
179 of the Act according to 40 CFR
52.31. In addition, EPA must
promulgate a Federal implementation
plan (FIP) under section 110(c) unless
we approve subsequent SIP revisions
that correct the rule deficiencies within
24 months. Note that the submitted
rules have been adopted by the PCAPCD
and the FRAQMD, and EPA’s final
limited disapproval does not prevent
the local agency from enforcing it. The
limited disapproval also does not

prevent any portion of the rule from
being incorporated by reference into the
Federally enforceable SIP, as discussed
in a July 9, 1992 EPA memo found at:
http://www.epa.gov/nsr/ttnnsr01/gen/
pdf/memo-s.pdf.

1V. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.


http://www.epa.gov/nsr/ttnnsr01/gen/pdf/memo-s.pdf
http://www.epa.gov/nsr/ttnnsr01/gen/pdf/memo-s.pdf
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:yannayon.laura@epa.gov
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This rule will not have a significant
impact on a substantial number of small
entities because SIP approvals and
limited approvals/limited disapprovals
under section 110 and subchapter I, part
D of the Clean Air Act do not create any
new requirements but simply approve
requirements that the State is already
imposing. Therefore, because this
limited approval/limited disapproval
action does not create any new
requirements, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities.

Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of State action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255—66 (1976); 42
U.S.C. 7410(a)(2).

D. Unfunded Mandates Reform Act

Under sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or Tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the limited
approval/limited disapproval action
promulgated does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or Tribal governments in
the aggregate, or to the private sector.
This Federal action approves pre-
existing requirements under State or
local law, and imposes no new
requirements. Accordingly, no
additional costs to State, local, or Tribal
governments, or to the private sector,
result from this action.

E. Executive Order 13132, Federalism

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132

requires EPA to develop an accountable
process to ensure ‘“‘meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves a State rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This final rule does not
have Tribal implications, as specified in
Executive Order 13175. It will not have
substantial direct effects on Tribal
governments, on the relationship
between the Federal government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian Tribes.

Thus, Executive Order 13175 does not
apply to this rule.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This rule is not subject to
Executive Order 13045, because it
approves a State rule implementing a
Federal standard.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘“voluntary
consensus standards’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
Feb. 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.
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EPA lacks the discretionary authority
to address environmental justice in this
rulemaking.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2). This
rule will be effective on August 26,
2011.

L. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 26,
2011. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: June 30, 2011.
Jared Blumenfeld,
Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(381)(i)(E) and (F)
to read as follows:

§52.220 Identification of plan.
* * * * *

(C] * k% %

(381) * % %

(i) * % %

(E) Placer County Air Pollution
Control District.

(1) Rule 502, “New Source Review,”
as adopted on February 11, 2010.

(F) Feather River Air Quality
Management District.

(1) Rule 10.1, “New Source Review,”
as amended on October 5, 2009, except
section G, as adopted on February 8,
1993.

* * * * *
[FR Doc. 2011-18834 Filed 7—26-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2011-0531; FRL-8880-5]
Carboxymethyl Guar Gum Sodium Salt
and Carboxymethyl-Hydroxypropyl

Guar; Exemption From the
Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of carboxymethyl
guar gum sodium salt (CAS Reg. No.
39346-76—4) and carboxymethyl-
hydroxypropyl guar (CAS Reg. No.
68130—-15—4); when used as an inert
ingredient (thicker/drift reduction
agent) in pesticide formulations applied
to growing crops. SciReg Inc., on behalf
of Rhodia Inc., submitted a petition to
EPA under the Federal Food, Drug, and
Cosmetic Act (FFDCA), requesting
establishment of an exemption from the
requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of carboxymethyl guar gum
sodium salt and carboxymethyl-
hydroxypropyl guar.

DATES: This regulation is effective July
27, 2011. Objections and requests for
hearings must be received on or before
September 26, 2011, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2011-0531 All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Alganesh Debesai, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—8353; e-mail address:
debesai.alganesh@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.
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B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
ecfr.gpoaccess.gov/cgi/t/text/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab _02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2011-0531 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before September 26, 2011. Addresses
for mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2011-0531, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Petition for Exemption

In the Federal Register of February 4,
2011 (76 FR 6467) (FRL—-8858-7), EPA

issued a notice pursuant to section 408
of FFDCA, 21 U.S.C. 346a, announcing
the filing of a pesticide petitions (PP
0E7784) under docket ID number EPA—
HQ-OPP-2010-0878 and (PP 0E7803)
under docket ID number EPA-HQ—
OPP-2010-1019 by SciReg Inc., on
behalf of Rhodia Inc., 12733 Director’s
Loop, Woodbridge VA 22192. The
petitions requested that 40 CFR 180.920
be amended by establishing an
exemption from the requirement of a
tolerance for residues of carboxymethyl
guar gum sodium salt (CAS Reg. No.
39346-76—4) and carboxymethyl-
hydroxypropyl guar (CAS Reg. No.
68130-15—4); when used as an inert
ingredients (thicker/drift reduction
agent) in pesticide formulations applied
to growing crops. Those notices
referenced a summary of the petitions
prepared by SciReg Inc., on behalf of
Rhodia Inc., the petitioner, which is
available in the docket, http://
www.regulations.gov. Comments were
received on both notices of filing. EPA’s
response to these comments is
discussed in Unit V.C.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is

reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. * * *”

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

Consistent with section 408(c)(2)(A)
of FFDCA, and the factors specified in
FFDCA section 408(c)(2)(B), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure of carboxymethyl
guar gum sodium and carboxymethyl-
hydroxypropyl guar including exposure
resulting from the exemption
established by this action. EPA’s
assessment of exposures and risks
associated with carboxymethyl guar
gum sodium and carboxymethyl-
hydroxypropyl guar follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by carboxymethyl guar gum sodium and
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carboxymethyl-hydroxypropyl guar as
well as the no-observed-adverse-effect-
level (NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies are discussed in this
unit.

The following provides a brief
summary for the risk assessment and
conclusions for the Agency’s review for
the guar gums, which include
carboxymethyl guar gum sodium and
carboxymethyl-hydroxypropyl guar. The
Agency’s full decision document for this
action is available in the Agency’s
electronic docket (regulations.gov)
under the docket number EPA-HQ-
OPP-2011-0531. Based upon the
structural similarities between
carboxymethyl guar gum,
carboxymethyl-hydroxypropyl guar,
guar gum, and hydroxypropyl guar, the
risk assessment for carboxymethyl guar
and carboxymethyl-hydroxypropyl guar
relies upon available data on all four
substances.

Acute oral toxicity studies conducted
with guar, hydroxypropyl guar, and
carboxymethyl guar resulted in oral
LDs, values ranging from 7,060
milligrams per kilogram of body weight
(mg/kg bw) to 17,800 mg/kg bw. Dermal
irritation studies conducted with guar,
hydroxypropyl guar, and carboxymethyl
guar resulted in no irritation to slight
irritation. Eye irritation studies
conducted with guar, hydroxypropyl
guar, and carboxymethyl-hydroxypropyl
guar demonstrated a range of results
from non-irritation to severe irritation.
Results of skin sensitization and
mutagenicity studies performed with
guar gum, hydroxypropyl guar, and
carboxymethyl-hydroxypropyl guar
were all negative. There are three 90-day
toxicity studies available for guar gums.
In one study, the LOAEL of guar gum in
a diet was 1% (equivalent to 580 mg/kg/
day) based on effects on body weight
gains, and dose related decrease in
kidney weights. The NOAEL was not
established in this study. In the second
study, no effects were observed in male
rats at doses up to 6% (equivalent to
3,000 mg/kg/day). In the third study in
rats, decreased in body weight gains,
decreased in food efficiency, increased
in blood urea nitrogen and thyroid
toxicity (males only) were observed at a
dietary concentration of 2 and 5%. The
NOAEL in this study was 1%
(equivalent to 500 mg/kg/day). No
adverse effects were reported in dogs
that were fed 0, 1, 5, or 10%
(approximately 0, 250, 1,250, or 2,500
mg/kg/day) of a precooked mixture of
guar and carob bean for 30 weeks. No
effects were observed in monkeys that
were fed 1 gram (equal to 10 mg/kg/day)
of guar flour for 2 months.

Teratogenicity studies with guar gum in
mice, rats, and hamsters did not
indicate that guar gum is a teratogen; in
mice at doses up to 800 mg/kg/day, in
rats up to 900 mg/kg/day and in
hamsters up to 600 mg/kg/day. Male
and female Osborne-Mendel rats were
fed guar gum at 0, 1, 2,4, 7. 5, or 15%
(approximately 0, 500, 1,000, 2,000,
3,750 or 7,500 mg/kg/day) in the diet for
13 weeks before mating, during mating,
and throughout gestation. No effects on
parental fertility, fetal development, sex
distribution, and no malformations of
the pups were observed. The NOAEL for
parental, developmental and
reproductive toxicity is 7,500 mg/kg/
day. No evidence of carcinogenicity was
found in male and female F344 rats and
B6C3F1 mice administered diets
containing 25,000 or 50,000 ppm
(approximately 3,570 or 7,140 mg/kg/
day) guar gum for 103 weeks. A
reduction in the mean body weight of
the higher dose females and of the feed
consumption was observed, as
compared with the controls. No
compound-related clinical signs of
adverse effects on survival were
observed. There was no increase in the
incidence of tumors that could be
related to the test substance.

Subchronic, reproductive and
developmental, and carcinogenicity
studies with guar gum showed no long
term, reproductive/developmental, or
carcinogenic effects. Overall, a low
toxicity profile is expected with both
carboxymethyl guar and carboxymethyl-
hydroxypropyl guar because of
likelihood of low absorption via any
route of exposure due to their high
molecular weights.

B. Toxicological Points of Departure/
Levels of Concern

Majority of the available studies
suggest that high levels of guars were
well tolerated by laboratory animals. In
the two 90-day toxicity studies, the
body weight gains appears to be
depressed at 500 mg/kg/day dose levels
and above, however, generally the food
consumption was not affected,
indicating low food conversion
efficiency. In a third 90-day toxicity
study in rats, no effect on body weight
was observed at doses up to 3,000 mg/
kg/day. No effect on the body weights
were observed in the reproduction study
in rats at doses up to 7,500 mg/kg/day.
In the carcinogenicity studies in mice
and rats by National Toxicology
Program (NTP) (1982), no adverse
effects were observed at doses up to
3,570 mg/kg/day. Based on their large
molecular weights, these two chemicals
are not expected to be significantly
absorbed via oral, dermal and inhalation

routes of exposure. This is further
supported by the animal toxicity studies
where no significant effects were
observed in a carcinogenicity studies in
mice and rats and reproduction study in
rats at doses up to and including 3,500
mg/kg/day. Based on the above weight
of evidence, no endpoint of concern was
identified, therefore, the Agency has
determined that a qualitative assessment
for all pathways of human exposure to
both carboxymethyl guar and
carboxymethyl-hydroxypropyl guar
(food, drinking water, and residential) is
appropriate.

C. Aggregate Exposure

In examining aggregate exposure, the
Federal Food, Drug, And Cosmetic Act
(FFDCA) section 408 directs EPA to
consider available information
concerning exposures from the pesticide
residues in food and all other
nonoccupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and outdoor uses).
There are no residential uses proposed
at this time. No quantification of
aggregate exposure was performed
because no end point of concern was
identified in the available toxicity
studies.

1. Dietary and non-dietary exposure.
Carboxymethyl guar and
carboxymethyl-hydroxypropyl guar are
slightly modified forms of guar gum, a
natural polymer which is an affirmed
GRAS substance of low toxicity.
Carboxymethyl guar and
carboxymethyl-hydroxypropyl guar are
also structurally similar to
hydroxypropyl guar, another slightly
modified form of guar gum. EPA
reassessed the tolerance exemption for
hydroxypropyl guar in 2005 and
concluded that there is a reasonable
certainty of no harm to any population
subgroup that will result from aggregate
exposure to hydroxypropyl guar when
considering dietary exposure and all
other nonoccupational sources of
pesticide exposure for which there is
reliable information. Based on their
close structural relationship to guar gum
and hydroxypropyl guar, as well as their
high molecular weights and likelihood
of low absorption via any route of
exposure, both carboxymethyl guar and
carboxymethyl-hydroxypropyl guar can
also be considered to be low toxicity
substances with a reasonable certainty
of no harm from dietary exposure and
all other nonoccupational sources of
exposure.

2. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
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requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”
Carboxymethyl guar and
carboxymethyl-hydroxypropyl guar are
slightly modified form of guar gum, a
natural polymer that has been affirmed
as generally recognized as safe (GRAS)
substance of low toxicity.
Carboxymethyl guar and
carboxymethyl-hydroxypropyl guar are
also structurally similar to
hydroxypropyl guar, another slightly
modified form of guar gum. They all
have same toxicity pattern but the exact
mode of action is not known. Therefore,
cumulative risk assessment was not
conducted. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act (FQPA)
Safety Factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

Carboxymethyl guar and
carboxymethyl-hydroxypropyl guar are
slight modified forms of guar gum, a
natural polymer which is an affirmed
GRAS substance of low toxicity.
Carboxymethyl guar and
carboxymethyl-hydroxypropyl guar gum
are also structurally similar to
hydroxypopyl guar, another slightly
modified form guar gum. According to
EPA’s 2005 tolerance exemption
reassessment document for
hydroxypropyl guar, it was concluded
that hydroxypropyl guar is a high
molecular weight polymer that is devoid
of reactive functional groups and which
is not absorbed by any route of human
exposure. Also teratogenicity studies

with guar gum in mice, rats, and
hamsters did not indicate that guar gum
is a teratogen; in mice at doses up to 800
mg/kg/day, in rat up to 900 mg/kg/day
and in hamsters up to 600 mg/kg/day.
In addition, no effects on parental
fertility, fetal development, sex
distribution, and no malformations of
the pups were observed at doses up to
7,500 mg/kg/day in the one generation
reproduction study in rats. Based on the
structural similarities to guar gum and
hydroxyporpyl guar, as well as their
high molecular weights and low
likelihood of absorption via any route of
exposure, carboxymethyl guar and
carboxymethyl-hydroxypropyl guar are
unlikely to elicit a toxic response in
infants and children when used as an
inert ingredient in pesticide products.
Available toxicity studies confirm this
belief and indicate low toxicity;
therefore, the Agency did not use a
safety factor analysis for assessing risk
and no additional safety factor is needed
for assessing risk to infants and
children.

E. Aggregate Risks and Determination of
Safety

EPA expects aggregate exposure to
carboxymethyl guar gum sodium salt
and carboxymethyl-hydroxypropyl guar
residues to pose no appreciable risk to
human health given that they both are
a polymer with high molecular weight
that are devoid of reactive functional
groups and which are not absorbed by
any route of human exposure. Taking
into consideration all available
information on carboxymethyl guar gum
sodium salt and carboxymethyl-
hydroxypropyl guar, EPA has
determined that there is a reasonable
certainty that no harm to any population
subgroup, including infants and
children, will result from aggregate
exposure to carboxymethyl guar gum
sodium salt and carboxymethyl-
hydroxypropyl guar under reasonably
foreseeable circumstances. Therefore,
the establishment of an exemption from
a tolerance under 40 CFR 180. 920 for
residues of carboxymethyl guar gum
sodium salt and carboxymethyl-
hydroxypropyl guar when used as inert
ingredients in pesticide formulations
applied to growing crops under 40 CFR
180.920 is safe under FFDCA section
408.

V. Other Considerations

A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is not establishing a numerical
tolerance for residue of carboxymethyl
guar gum sodium salt and

carboxymethyl-hydroxypropyl guar in
or on any food commodities.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

The Codex has not established a MRL
for carboxymethyl guar gum sodium salt
and carboxymethyl-hydroxypropyl guar.

C. Response to Comments

Two comments, one for each notice of
filing were received from private
citizens who opposed the authorization
to sell any pesticide that leaves a
residue on food. The Agency
understands the commenter’s concerns
and recognizes that some individuals
believe that no residue of pesticides
should be allowed. However, under the
existing legal framework provided by
section 408 of the Federal Food, Drug
and Cosmetic Act (FFDCA) EPA is
authorized to establish pesticide
tolerances or exemptions where persons
seeking such tolerances or exemptions
have demonstrated that the pesticide
meets the safety standard imposed by
the statute.

VI. Conclusions

Therefore, an exemption from the
requirement of a tolerance is established
under 40 CFR 180.920 for
carboxymethyl guar gum sodium salt
(CAS Reg. No. 39346-76—4) and
carboxymethyl-hydroxypropyl guar
(CAS Reg. No. 68130-15—4); when used
as an inert ingredient (thicker/drift
reduction agent) in pesticide
formulations applied to growing crops
under 40 CFR 180.920.

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
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Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or Tribes,
nor does this action alter the
relationships or distribution of power

Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or Tribal governments,
on the relationship between the national
government and the States or Tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled Federalism (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
9, 2000) do not apply to this final rule.
In addition, this final rule does not
impose any enforceable duty or contain
any unfunded mandate as described
under Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must

the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 12, 2011.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is

amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.920, the table is amended
by adding alphabetically the following
inert ingredients to read as follows:

§180.920. Inert ingredients used pre-
harvest; exemptions from the requirement
of a tolerance.

and responsibilities established by submit a rule report to each House of * * * * *
Inert ingredients Limits Uses

Carboxymethyl guar gum sodium salt (CAS Reg. No. 39346-76—4)

* *

Carboxymethyl-hydroxypropyl guar (CAS Reg. No. 68130-15—4)

* *

Without limitation

* * *

Without limitation

* * *

Thicker/drift reduction agent.

* *

Thicker/drift reduction agent.

* *

[FR Doc. 2011-18588 Filed 7—26—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2010-0888; FRL-8875-5]

Chlorantraniliprole; Pesticide
Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of
chlorantraniliprole in or on multiple
commodities which are identified and
discussed later in this document. This
regulation additionally amends
previously established tolerances in or
on multiple commodities and deletes
tolerances in or on several commodities
that will be superceded by inclusion in
crop group tolerances. E. I. du Pont de
Nemours and Company, DuPont Crop
Protection, requested these tolerances
under the Federal Food, Drug, and
Cosmetic Act (FFDCA).

DATES: This regulation is effective July
27, 2011. Objections and requests for
hearings must be received on or before
September 26, 2011, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2010-0888. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
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e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT: Rita
Kumar, Registration Division (7505P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—8291; e-mail address:
kumar.rita@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

¢ Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://ecfr.gpoaccess.gov/cgi/t/

text/text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 346a, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2010-0888 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before September 26, 2011. Addresses
for mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2010-0888, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

¢ Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of February
25, 2011 (76 FR 10584) (FRL—8863-3),
EPA issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 0F7763) by, E. L.
du Pont de Nemours and Company,
DuPont Crop Protection, 1700 Market

St., Wilmington, DE 19898. The petition
requested that 40 CFR 180.628 be
amended by establishing tolerances for
residues of the insecticide
chlorantraniliprole, 3-bromo-N-[4-
chloro-2-methyl-6-
[(methylamino)carbonyl]phenyl]-1-(3-
chloro-2-pyridinyl)-1H-pyrazole-5-
carboxamide, in or on bushberry,
subgroup 13-07B at 2.5 parts per
million (ppm); large shrub/tree berry,
subgroup 13-07C at 2.5 ppm; low
growing berry, subgroup 13-07G at 2.5
ppm; ti palm, roots at 0.35 ppm; ti palm,
leaves at 13 ppm; root and tuber
vegetables, group 1 at 0.35 ppm; leaves
of root and tuber vegetables, group 2 at
40 ppm; sugar beet molasses at 11 ppm;
onion, bulb, subgroup 3-07A at 0.35
ppm; peanut, nutmeat at 0.35 ppm;
peanut, hay at 90 ppm; tea, dried leaves
at 50 ppm; and to increase tolerances in
or on fruiting vegetables (except
cucurbits), group 8 from 0.7 ppm to 0.90
ppm; cucurbit vegetables, group 9 from
0.25 ppm to 0.30 ppm; and okra from
0.70 ppm to 0.90 ppm. That notice
referenced a summary of the petition
prepared by E. I. du Pont de Nemours
and Company, DuPont Crop Protection,
the registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has revised
the tolerances for some of the petitioned
commodities. Additionally, the Agency
is revising tolerances for several
proposed individual and group
commodities and is revoking multiple
established tolerances. The reason for
these changes are explained in Unit
IV.D.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
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result to infants and children from
aggregate exposure to the pesticide
chemical residue. * * *”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for
chlorantraniliprole including exposure
resulting from the tolerances established
by this action. EPA’s assessment of
exposures and risks associated with
chlorantraniliprole follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Sufficient toxicology information
exists for chlorantraniliprole for
selecting doses and endpoints needed
for assessing its risk to humans when
used as an insecticide.
Chlorantraniliprole is not genotoxic,
neurotoxic, immunotoxic, carcinogenic,

or developmentally toxic.
Chlorantraniliprole is not acutely toxic
via oral, dermal or inhalation routes of
exposure. Neither is chlorantraniliprole
an eye or skin irritant nor a dermal
sensitizer. There was only one animal
toxicity study (18-month
carcinogenicity study in mice) in the
toxicology database which evidenced
any adverse effect of chlorantraniliprole
exposure. This study was used to
establish a point of departure (POD),
based on hepatocellular effects, for the
chronic dietary exposure scenario.
Specific information on the studies
received and the nature of the adverse
effects caused by chlorantraniliprole as
well as the no-observed-adverse-effect-
level (NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
“‘Human Health Risk Assessment for
Proposed Label Amendments to Remove
Adjuvant Restrictions with Concomitant
Increase in Tolerance for Fruiting and
Leafy Vegetables and to Add Oilseed
Rotational Crops,” at page 22 in docket
ID number EPA-HQ-OPP-2010-0888.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern (LOC) to use in

evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD) and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for chlorantraniliprole used
for human risk assessment is shown in
the following Table.

TABLE—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR CHLORANTRANILIPROLE FOR USE IN HUMAN HEALTH

RISK ASSESSMENT

Point of departure and

RfD, PAD, LOC for risk

Exposure/Scenario

uncertainty/Safety factors

assessment

Study and toxicological effects

Acute dietary (All populations)

Chronic dietary (All populations) ....

Incidental oral short/intermediate-
term (1 to 30 days).

Dermal short/intermediate-term

Not Applicable (N/A)

NOAEL = 158 milligrams/kilo- | Chronic RfD = 1.58 mg/kg/day
gram/day (mg/kg/day). cPAD = 1.58 mg/kg/day

UFA = 10x

UFH =10 x

FQPA SF = 1x

N/A e N/A e

N/A e N/A e

No acute hazard attributable to a
single dose was identified;
therefore, an acute dietary end-
point was not selected for
quantitative risk assessment.

18-Month Oral (feeding)/mouse
LOAEL = 935 mg/kg/day based
on eosinophilic foci accom-
panied by hepatocellular hyper-

trophy and increased liver
weight (males only).
There was no hazard identified

via the oral route over the
short- and intermediate-term
and therefore, no endpoint was
selected for quantitative risk as-
sessment.

There was no hazard identified
via the dermal route (and no
concerns for developmental, re-
productive or neurotoxic effects)
and therefore, no dermal end-
point was selected for quan-
titative risk assessment.
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TABLE—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR CHLORANTRANILIPROLE FOR USE IN HUMAN HEALTH

Risk ASSESSMENT—Continued

Exposure/Scenario

Point of departure and
uncertainty/Safety factors

RfD, PAD, LOC for risk
assessment

Study and toxicological effects

Inhalation short/intermediate-term

Based on the lack of hazard iden-
tified in the acute inhalation
study, lack of acute irritation,
and extremely low oral tox-
icity—no inhalation endpoint
was selected for quantitative
risk assessment.

Cancer (Oral, dermal, inhalation) ..

studies.

Classification: “Not likely to be Carcinogenic to Humans” based on weight of evidence of data: no treat-
ment-related tumors reported in the submitted chronic and oncogenicity studies in rats and mice, sub-
chronic studies in mice, dogs and rats and that no mutagenic concern was reported in the genotoxicity

UFA = extrapolation from animal to human (interspecies). UFy = potential variation in sensitivity among members of the human population
(intraspecies). UF. = use of a LOAEL to extrapolate a NOAEL. UFs — use of a short-term study for long-term risk assessment. UFpg = to account
for the absence of data or other data deficiency. FQPA SF = Food Quality Protection Act Safety Factor. PAD = population-adjusted dose (a=
acute, ¢ = chronic). RfD = reference dose. MOE = margin of exposure. LOC = level of corcern.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to chlorantraniliprole, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing chlorantraniliprole tolerances
in 40 CFR 180.628. EPA assessed dietary
exposures from chlorantraniliprole in
food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

No such effects were identified in the
toxicological studies for
chlorantraniliprole; therefore, a
quantitative acute dietary exposure
assessment is unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
Continuing Survey of Food Intake by
Individual (CSFII). As to residue levels
in food, EPA assumed recommended
and/or established tolerance level
residues and 100 percent crop treated
(PCT). DEEM default processing factors
were used.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that chlorantraniliprole does
not pose a cancer risk to humans.
Therefore, a dietary exposure
assessment for the purpose of assessing
cancer risk is unnecessary.

iv. Anticipated residue and PCT
information. EPA did not use
anticipated residue and/or PCT
information in the dietary assessment
for chlorantraniliprole. Tolerance level

residues and/or 100 PCT were assumed
for all food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for chlorantraniliprole in drinking
water. These simulation models take
into account data on the physical,
chemical, and fate/transport
characteristics of chlorantraniliprole.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

Based on the First Index Reservoir
Screening Tool (FIRST), Pesticide Root
Zone Model/Exposure Analysis
Modeling System (PRZM/EXAMS) and
Screening Concentration in Ground
Water (SCI-GROW) models, the acute
and chronic estimated drinking water
concentrations (EDWCs) of
chlorantraniliprole were 55.30 parts per
billion (ppb) and 39.87 ppb,
respectively.

The surface water concentration of
39.87 ppb was used for chronic
exposure for the chronic, non-cancer
dietary risk assessment.

No acute dietary risk assessment was
performed because no acute hazard was
identified.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Chlorantraniliprole is currently
registered for the following uses that
could result in residential exposures:
Turfgrass and ornamental plants.
Residential exposure could occur for
short-term and intermediate-term

exposures however, due to the lack of
toxicity identified for short- and
intermediate-term durations via relevant
routes of exposure, no risk is expected
from these exposures. Additional
information on residential exposure
assumptions can be found at http//
www.regulations.gov (Docket ID EPA—
HQ-0OPP-2010—0888, “‘Human Health
Risk Assessment for Proposed Label
Amendments to Remove Adjuvant
Restrictions with Concomitant Increase
in Tolerance for Fruiting and Leafy
Vegetables and to Add Oilseed
Rotational crops ", page 37).

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www.epa.gov/pesticides/
trac/science/trac6a05.pdyf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

EPA has not found chlorantraniliprole
to share a common mechanism of
toxicity with any other substances, and
chlorantraniliprole does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that chlorantraniliprole does
not have a common mechanism of
toxicity with other substances. For
information regarding EPA’s efforts to
determine which chemicals have a
common mechanism of toxicity and to
evaluate the cumulative effects of such
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chemicals, see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA SF. In applying this provision,
EPA either retains the default value of
10X, or uses a different additional safety
factor when reliable data available to
EPA support the choice of a different
factor.

2. Prenatal and postnatal sensitivity.
There were no effects on fetal growth or
postnatal development up to the limit
dose of 1,000 mg/kg/day in rats or
rabbits in the developmental or 2-
generation reproduction studies.
Additionally, there were no treatment
related effects on the numbers of litters,
fetuses (live or dead), resorptions, sex
ratio, or post-implantation loss and no
effects on fetal body weights, skeletal
ossification, and external, visceral, or
skeletal malformations or variations.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
chlorantraniliprole is complete, and
considered adequate for this risk
assessment (including 40 CFR 158.500
requirements for dermal toxicity,
immunotoxicity, and acute/subchronic
neurotoxicity effective December 26,
2007).

ii. There is no indication that
chlorantraniliprole is a neurotoxic
chemical and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is no evidence that
chlorantraniliprole results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2-generation
reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground water and surface water

modeling used to assess exposure to
chlorantraniliprole in drinking water.
Due to the lack of toxicity via the
dermal route, as well as the lack of
toxicity over the acute-, short- and
intermediate-term via the oral route—no
risk is expected from postapplication
exposure of children as well as
incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by chlorantraniliprole.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the aPAD and cPAD. For
linear cancer risks, EPA calculates the
lifetime probability of acquiring cancer
given the estimated aggregate exposure.
Short-, intermediate-, and chronic-term
risks are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, chlorantraniliprole
is not expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to
chlorantraniliprole from food and water
will utilize 6% of the cPAD for children
1-2 years old, the population group
receiving the greatest exposure. Based
on the explanation in Unit III.C.3.,
regarding residential use patterns,
chronic residential exposure to residues
of chlorantraniliprole is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

Although short-term residential
exposure could occur with the use of
chlorantraniliprole, no toxicological
effects resulting from short-term dosing
were observed. Therefore, the aggregate
risk is the sum of the risk from food and
water and will not be greater than the
chronic aggregate risk.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Although intermediate-term
residential exposure could result from
the use of chlorantraniliprole, no
toxicological effects resulting from
intermediate-term dosing were
observed. Therefore, the aggregate risk is
the sum of the risk from food and water
and will not be greater than the chronic
aggregate risk.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
rodent carcinogenicity studies,
chlorantraniliprole is not expected to
pose a cancer risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
chlorantraniliprole residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(liquid chromatography mass
spectrometry (LC/MS/MS)) is available
to enforce the tolerance expression. The
method may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

The Codex and Canada have
established maximum residue levels
(MRLs) for chlorantraniliprole in or on
a number of crops and animal
commodities. These MRLs are different
than the tolerances established for
chlorantraniliprole in the United States.
There are no Mexican MRLs for
chlorantraniliprole as Mexico adopts
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Codex or US standards for its export
purposes. Refer to the International
Residue Limit Status appended at the
end of the document ‘““Human Health
Risk Assessment for Proposed Label
Amendments to Remove Adjuvant
Restrictions with Concomitant Increase
in Tolerance for Fruiting and Leafy
Vegetables and to Add Oilseed
Rotational Crops,” pages 52—53, and an
addendum to this risk assessment, at
http://www.regulations.gov (Docket ID
EPA-HQ-OPP-2010-0888).

Although the tolerance expression
achieved harmonization, harmonized
MRLs were only achieved for a few
commodities. This is the result of
differences in crop grouping and
removing the adjuvant restriction in the
United States. To allow for the use of
adjuvant in the United States it was
necessary to adjust the tolerances by a
factor of two for some crop groups after
reviewing bridging residue data. This
causes disharmony with Codex MRLs
for berries, curcubits, fruiting vegetable,
root and tuber vegetables, and leaves of
root and tuber vegetables; and with
Canada MRLs for curcubit vegetables
and fruiting vegetables.

C. Response to Comments

There were no comments received in
response to the notice of filing.

D. Revisions to Petitioned-For
Tolerances

Based on residue data submitted with
this petition, several petitioned-for
tolerances were revised. The revisions
include: increases for fruiting vegetables
except cucurbits from 0.9 to 1.4 ppm,
and cucurbits from 0.3 to 0.5 ppm;
decreases in low growing berries from
2.5 to 1.0 ppm, onions, bulb from 0.35
to 0.30 ppm, beet, sugar, molasses from
11 to 9 ppm, Ti, root from 0.35 to 0.30
ppm, and root and tuber vegetables from
0.35 to 0.30 ppm.

Tolerances for okra, strawberry, and
vegetables, tuberous and corm,
subgroup 1C were deleted as these
commodities are now covered by
fruiting vegetables crop group 8-10,
berry, low-growing subgroup 13-07G,
and vegetable, root and tuber, group 1,
respectively.

The proposed tolerances for peanut
hay and peanut nutmeat are not being
established at this time. More residue
data are needed.

In §180.628(d), the tolerance for
vegetables, leaves of root and tuber,
group 2 was replaced by the tolerance
for this crop group in § 180.628(a). The
tolerance for shallot, fresh leaves was
added to §180.628(d).

V. Conclusion

Therefore, tolerances are established
for residues of chlorantraniliprole,
including its metabolites and
degradates, in or on the commodities
listed in § 180.368. Compliance with the
tolerance levels specified below is to be
determined by measuring only
chlorantraniliprole, 3-bromo-N-[4-
chloro-2-methyl-6-
[(methylamino)carbonyl]phenyl]-1-(3-
chloro-2-pyridinyl)-1H-pyrazole-5-
carboxamide. 3-bromo-N-[4-chloro-2-
methyl-6-
[(methylamino)carbonyl]phenyl]-1-(3-
chloro-2-pyridinyl)-1H-pyrazole-5-
carboxamide. Tolerances are established
in or on the following commodities:
Bushberry, subgroup 13-07B at 2.5
ppm; Vegetable, cucurbit, group 9 at 0.5
ppm; vegetable fruiting, group 8-10 at
1.4 ppm; Berry, large shrub/tree,
subgroup 13-07C at 2.5 ppm; Vegetable,
leaves of root and tuber, group 2 at 40
ppm; Berry, low growing subgroup 13—
07G at 1.0 ppm; Onion, bulb, subgroup
3—07A at 0.30 ppm; Vegetable, root and
tuber, group 1 at 0.30 ppm; Beet, sugar,
molasses at 9 ppm; Tea, dried at 50
ppm; Ti, leaves, at 13 ppm; and Ti, root,
at 0.30 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not

require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or Tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or Tribal governments,
on the relationship between the national
government and the States or Tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled Federalism (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
9, 2000) do not apply to this final rule.
In addition, this final rule does not
impose any enforceable duty or contain
any unfunded mandate as described
under Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.
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Dated: July 12, 2011.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180. 628 is amended as
follows:
m i. Add alphabetically tolerances for
beet, sugar, molasses; berry large shrub/
tree, subgroup 13-07C; berry, low
growing, subgroup at 13—07G; onion,
bulb, subgroup 3-07A; tea, dried; Ti,
leaves; Ti, root; vegetable, leaves of root
and tuber, group 2; vegetable, root and
tuber, group 1; to the table in paragraph
(a);
m ii. Revise the tolerances for vegetable,
cucurbit, group 9; and vegetable,
fruiting, group 8-10 in the table to
paragraph (a);
m iii. Remove the entries for okra,
strawberry, and vegetable, tuberous and
corm, subgroup 1C from the table in
paragraph (a);
m iv. Remove the entries for shallot and
vegetables, leaves of root and tuber,
group 2 from paragraph (d); and
m v. Add alphabetically an entry for
shallot, green leaves to the table in
paragraph (d).

The added and revised text read as
follows:

§180.628 Chlorantraniliprole; tolerances
for residues.

(a) * % %
. Parts per
Commodity million
Beet, sugar, molasses ................. 9.0
Berry, large shrub/tree, subgroup
13—07C oo 25
Berry, low growing, subgroup 13—
07G oo 1.0
Onion, bulb, subgroup 3-07A ...... 0.30
Tea, dried .....ccovvveeeeeeeeee e, 50.0
Ti, leaves .......cccovviiiiiiiiiinis 13.0
Ti, OOt oo 0.3
Vegetable, cucurbit, group 9 ........ 0.5
Vegetable, fruiting, group 8-10 .... 1.4

Commodity P;ritlﬁoaer
Vegetable, leaves of root and
tuber, group 2 ... 40.0
Vegetable, root and tuber, group
T e 0.30
* * * * *
(d) * % %
Expiration/
Commodity P%ﬁﬁﬁopner revocation
date
Shallots, fresh
leaves ........ 0.20 04/10/14

[FR Doc. 2011-18708 Filed 7-26—11; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 73 and 74
[MB Docket No. 03—185; FCC 11-110]

Digital Low Power Television,
Television Translator, and Television
Booster Stations and To Amend Rules
for Digital Class A Television Stations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In the Second Report and
Order, the Commission takes steps to
resolve the remaining issues in this
proceeding in order to allow a timely
and successful completion of the low
power television digital transition.
Although Congress established a hard
deadline of June 12, 2009 for full power
stations to cease analog operations and
begin operating only in digital, the
statutory deadline did not apply to low
power television stations. Therefore,
while all full power television stations
have ceased over-the-air analog
broadcasting, many low power
television stations are continuing to
transmit analog signals.

DATES: Effective August 26, 2011, except
for the amendment to 47 CFR 73.624(g),
which contains information collection
requirements that have not been
approved by the Office of Management
and Budget (“OMB”’). The Federal
Communications Commission will
publish a separate document in the

Federal Register announcing the
effective date.

FOR FURTHER INFORMATION CONTACT:
Shaun Maher, Shan.Maher@fcc.gov of
the Media Bureau, Video Division, (202)
418-1600. For additional information
concerning the information collection
requirement contained in this Second
Report and Order, contact the Office of
Managing Director (“OMD”),
Performance Evaluation & Records
Management (“PERM”), Cathy
Williams, Cathy.Williams@fcc.gov, at
202-418-2918.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Report and Order, FCC 11-110, adopted
on July 15, 2011, and released on July
15, 2011. The full text of the Second
Report and Order is available for
inspection and copying during regular
business hours in the FCC Reference
Center, 445 Twelfth Street, SW., Room
CY-A257, Portals II, Washington, DC
20554, and may also be purchased from
the Commission’s copy contractor,
BCPI, Inc., Portals II, 445 Twelfth Street,
SW., Room CY-B402, Washington, DC
20554. Customers may contact BCPI,
Inc. via their Web site, http://
www.bcpi.com, or call 1-800-378-3160.
This document is available in
alternative formats (computer diskette,
large print, audio record, and Braille).
Persons with disabilities who need
documents in these formats may contact
the FCC by e-mail: FCC504@fcc.gov or
phone: 202-418-0530 or TTY: 202—-418—
0432.

Executive Summary

In the Second Report and Order, the
Commission takes steps to resolve the
remaining issues in this proceeding in
order to allow a timely and successful
completion of the low power television
digital transition. Specifically, in order
to ensure a timely and successful
completion to the low power television
digital transition, the Commission takes
the following steps: (1) Adopts a hard
deadline of September 1, 2015 for the
termination of all analog low power
television facilities; (2) establishes rules
permitting those stations needing
additional time to complete their digital
transition to obtain a “last minute”
extension; (3) requires existing analog
and digital low power television
stations in the 700 MHz band (channels
52-69) to submit displacement
applications by September 1, 2011, and
to cease operations in the 700 MHz band
by December 31, 2011; (4) increases the
power limits for VHF low power
television channels to 3 kilowatts (the
current analog power limit); (5)
delegates to the Media Bureau the
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authority to establish timeframes and
procedures for stations that have not
already converted to notify the
Commission of their conversion plans;
(6) widens the class of low power
television broadcasters subject to the
Commission’s ancillary and
supplementary fee rules; (7) modifies
the Commission’s minor change rule so
that it covers a proposed change in a
low power television station’s
transmitter site of up to 30 miles (48
kilometers) from the reference
coordinates of the station’s transmitting
antenna; (8) revises the vertical antenna
patterns used in the prediction
methodology for the low power
television services; and (9) allow low
power television stations to use the
emission mask used by full power
television stations.

Paperwork Reduction Act of 1995
Analysis

The Second Report and Order adopts
revised information collection
requirements subject to the Paperwork
Reduction Act of 1995 (“PRA”’), Public
Law 104-13 (44 U.S.C. 3501 through
3520) pertaining to DTV transition
related issues. Specifically, the Second
Report and Order will: (1) Require all
low power television stations with
facilities on channels 52—59 to submit a
digital displacement application
proposing an in-core channel (channels
2-51 excluding channel 37) not later
than September 1, 2011; (2) require all
low power television stations to provide
notice of their upcoming digital
transition to their viewers; 2 (3) require
low power television stations that have
not taken steps to convert to digital by
a date certain to submit a notification of
their conversion plan; 3 (4) require Class
A TV station licensees to file a license
application (FCC Form 302—CA) for
either the “flash cut” channel on which
they are now operating in analog or the
digital companion channel they choose
to retain for post-transition operations
and certify therein that their proposed
facilities meet all Class A interference
protection requirements; 4 (5) require
permittees of low power television

1The Commission received preapproval from
OMB for this requirement. See OMB Control No.
3060-0016.

2The Commission received preapproval from
OMB for this requirement. See OMB Control No.
3060-1086.

3The Commission will seek approval for OMB for
this requirement and will publish a separate
document in the Federal Register announcing the
effective date.

4The Commission has approval from OMB for
FCC Form 302-CA. See OMB Control No. 3060—
0928. The Commission also received preapproval
for this requirement as it pertains to 47 CFR
73.3572(h). See OMB Control Number 3060-0932.

stations operating pursuant to a digital
STA to file the annual ancillary and
supplementary services report; 5 and (6)
permit applicants and permittees in the
low power television service to submit
actual vertical pattern relative field
values as part of their applications (FCC
Form 346 and 301-CA) on a voluntary
basis.®

In addition, the Commission notes
that pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we previously sought specific comment
on how the Commission might “further
reduce the information collection
burden for small business concerns with
fewer than 25 employees.”
Synopsis

The Second Report and Order adopts
a hard deadline of September 1, 2015 for
the termination of all analog low power
television facilities. In adopting this
deadline, the Commission took into
account all of the factors outlined in the
Further Notice of Proposed Rulemaking
(FNPRM),” as well as the wide variety of
comments provided in this proceeding.
In summary, the principal obstacle to
establishing a hard deadline for the low
power television digital transition—the
need to wait for passage of the full
power transition deadline in order to
increase the number of viewers ready to
receive a digital signal—has now been
eliminated. Completion of the full
power television digital transition on
June 12, 2009,8 created an incentive for
television viewers to transition to digital
service (either through a digital receiver
or analog converter) in order to be able
to continue viewing full power
television stations over the air.
Furthermore, adoption of the September
1, 2015 date allows low power stations
to avoid having to transition to a digital

5The Commission will seek OMB approval for
this requirement and will publish a separate
document in the Federal Register announcing the
effective date.

6 The Commission received preapproval from
OMB for this collection. See OMB Control Numbers
3060-0016 and 3060—0932.

7 Amendment of Parts 73 and 74 of the
Commission’s Rules to Establish Rules for Digital
Low Power Television, Television Translator, and
Television Booster Stations and to Amend Rules for
Digital Class A Television Stations, FNPRM, 25 FCC
Rcd 13833, 13837 (2010) (“FNPRM”).

8 See DTV Delay Act. Pub. L. 111-4, 123 Stat. 112
(2009) (“DTV Delay Act”); Digital Television and
Public Safety Act of 2005 (“DTV Act’”), which is
Title III of the Deficit Reduction Act of 2005, Pub.
L. 109-171, 120 Stat. 4 (2006) (codified at 47 U.S.C.
309(j)(14) and 337(e)). DTV Act Section 3002(a)
amended Section 309(j)(14) of the Communications
Act to establish February 17, 2009 as the original
hard deadline for the end of analog transmissions
by full power stations. 47 U.S.C. 309(j)(14)(A). The
DTV Delay Act extended the DTV transition date
from February 17, 2009 to June 12, 2009.

channel and then transition a second
time as a result of the spectrum
innovation proposals set forth the
National Broadband Plan.® The
September 15, 2015 deadline will also
be farther removed from the prolonged
economic downturn, which began in
late 2007, and will provide more time
for operators to secure the necessary
funding. Additionally, a deadline four
years in the future will give these low
power television stations time to
determine the best location for their
digital operation, prepare and file an
application, obtain a grant of their
construction permit, order equipment,
hire an installation crew, complete
installation, conduct testing, and carry
out other necessary steps toward the
transition. Finally, adopting a transition
date of September 1, 2015 will allow
low power television stations to have a
better understanding of the overall
spectrum landscape when determining
their final transition plans, while also
ensuring a date by which analog
spectrum must be put to a more efficient
digital use.

The Second Report and Order also
extends all outstanding low power
television digital construction permits
to September 1, 2015, while dismissing
as moot all pending extension
applications. Those stations that
diligently pursue completion of their
digital facilities, but nevertheless face
unexpected delays in the months
leading up to the September 1, 2015
deadline, will be permitted to submit a
“last minute” extension application no
later than May 1, 2015 pursuant to 47
CFR 74.788(c) and receive one last six-
month extension of their digital
construction permit to March 1, 2016.
After May 1, 2015, stations will no
longer be permitted to seek extensions
of their digital construction permits
pursuant to 47 CFR 74.788, but will be
subject to the stricter tolling provisions
in 47 CFR 73.3598. Although the
extension provisions of 47 CFR 74.788
provide greater flexibility, the public
interest in bringing the low power
television transition to a timely
conclusion outweighs the need to
accommodate permittees who are
unable to secure extensions under the
tolling provisions in 47 CFR 73.3598.

The Second Report and Order
provides that the Commission will
endeavor to continue its efforts to
educate consumers and notify the
public of the September 1, 2015 low
power television digital transition.
However, given the amount of lead time,

9 See Connecting America: The National
Broadband Plan at 94 (March 2010); available at
http://broadband.gov/plan/.


http://broadband.gov/plan/

Federal Register/Vol. 76, No. 144/ Wednesday, July 27, 2011/Rules and Regulations

44823

the Commission concludes that it is not
necessary to specify the form and extent
of our consumer education at this time.
However, the Commission shall
continue its education and efforts
guided by our experience from the full
power DTV transition, completed on
June 12, 2009, as a guide as to how best
to educate consumers about the
forthcoming low power change to
digital.

The Second Report and Order
requires low power stations on the “out-
of-core” channels (channels 52—69) to
transition to an in-core digital channel
at an earlier date—December 31, 2011.
The Second Report and Order finds that
low power television stations have had
sufficient notice that they would be
required to clear the 700 MHz band and
that the continued successful
development of new commercial
wireless and public safety facilities in
the 700 MHz band will be greatly
facilitated by requiring that all
remaining analog and digital low power
television stations be cleared from these
channels by this date.

The Second Report and Order also
requires all low power stations with
facilities on channels 52—69 to submit a
digital displacement application
proposing an in-core channel (channels
2-51 excluding channel 37) not later
than September 1, 2011. The
Commission believes that September 1,
2011 provides time for those remaining
low power television stations to identify
a feasible in-core channel for permanent
use, and to prepare and file a
displacement application, considering
the prior notice they have received.
Those remaining low power television
stations that are unable to identify a
workable in-core channel and submit a
digital displacement application by
September 1, 2011 will be required to
cease operations altogether by December
31, 2011. In addition, any outstanding
construction permit (analog or digital)
for an out-of-core channel will be
rescinded on December 31, 2011, and
any pending application (analog or
digital) for an out-of-core channel will
be dismissed on December 31, 2011 if
the permittee has not submitted a digital
displacement application by the
September 1, 2011 deadline.

In order to facilitate clearance of the
700 MHz band, the Second Report and
Order extends the notification and
termination provisions contained in 47
CFR 74.703(g) to analog LPTV and TV
translator facilities in the 700 MHz
band. These provisions provide
procedures for a primary wireless
licensee in the 700 MHz band to notify
affected digital LPTV and TV translator
stations of its intent to initiate or change

operations and for the digital LPTV or
TV translator station to vacate the band.
Upon receipt of such notice, the digital
low power television station must cease
operation of any interference-causing
facility within 120 days, unless it
obtains the agreement of the primary
licensee to continue operations. This
adoption will enable 700 MHz licensees
to obtain rapid access to their licensed
spectrum.

The Second Report and Order
modifies the Commission’s rules to
permit low power stations operating on
VHF channels 2—13 to operate with up
to 3 kilowatts of power, which is the
maximum power such stations are
permitted to operate within analog.
Currently the power limit for low power
VHF channels is 300 watts, whereas for
UHF channels it is 15 kilowatts.10 As a
result of the full power digital television
transition, some full power stations on
VHF channels have experienced
reception problems and such problems
have not been alleviated even by
allowing these stations to operate with
the maximum power permitted under
the full power television rules. We
expect that the same or even worse
problems may arise when low power
television stations operating on VHF
channels convert to digital given the fact
that low power stations operate with
considerably less power than full power
stations. At 3 kilowatts of power, low
power television stations on UHF
channels should be able to continue to
provide coverage to their community of
license without problems.

The Second Report and Order
dismisses all applications for new
analog low power television facilities
that remain pending after the May 24,
2010 deadline to amend to specify
digital facilities. The staff notified all
pending applicants for new analog low
power facilities that they must amend
their pending applications to specify
digital operations by May 24, 2010, and
that the staff would not process those
analog applications that were not
amended by the deadline.

The Second Report and Order adopts
procedures for the surrender of
channels. Stations that have not already
taken steps to convert will be required
to notify the Commission not later than
30 days before the September 1, 2015
transition date of their decision to
either: (1) “Flash cut” their existing
analog facilities to digital (at which time
their analog license will be replaced by
a new digital license) or (2) surrender
their analog station license and continue
operating their digital companion
channel. Stations that have already

1047 CFR 74.735.

completed their digital conversion are
not required to submit a notification.
The Media Bureau is delegated
authority to determine the timetable and
procedures for these notifications.

The Second Report and Order adopts
a policy whereby, if an entity holds a
construction permit for an unbuilt
analog and unbuilt digital companion
channel, and the analog permit expires
and is forfeited, the digital construction
permit also shall be forfeited
notwithstanding the later expiration
date on the digital construction permit.
The Commission believes that adoption
of this policy is necessary to ensure that
low power television stations complete
construction of their proposed facilities
in a timely fashion and to ensure the
efficient use of valuable television
spectrum. Otherwise, an entity that
obtained an analog construction permit
with a three-year construction period
could effectively extend the duration of
that permit by obtaining a
corresponding digital construction
permit with a deadline beyond the one
on its underlying analog permit.
Furthermore, the Commission continues
to believe that this approach is
consistent with our established policy
that analog and digital authorizations
are part of single, unified authorization.

The Second Report and Order
requires all stations in the low power
television services to notify their
viewers of their transition to digital
operations. LPTV stations with the
technical capability to locally originate
programming must provide on-air
notification to their viewers at a time
when the highest number of viewers is
watching, while all others may choose
another means of notification such as
local publication in a newspaper. In all
cases, the actual format and time-frame
of viewer notifications is left to the
discretion of the stations.

The Second Report and Order adopts
procedures to enable Class A stations to
choose to either “flash cut” to digital on
their analog channel or to operate on
their digital companion channel, while
allowing Class A stations to preserve
their primary, protected status for the
channel they choose to retain for digital
operations. The Commission concludes
that it is in the public interest to provide
Class A stations a method to select their
digital channels because it will give
them the opportunity to evaluate the
market situation and make a
determination as to which channel
number, their analog channel or their
digital companion channel, will provide
the best, interference-free digital service
to the public. Class A stations choosing
to pursue a flash-cut conversion and
Class A stations choosing to transfer
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their primary status from their analog
channel to their digital companion
channel will be required to file FCC
Form 302—CA (Application for Class A
Television Broadcast Station
Construction Permit or License) and
certify that their digital companion
channel facilities meet all Class A
interference protection and eligibility
requirements.

The Second Report and Order
expands the requirements of the
Commission’s ancillary and
supplementary rules to low power
television permittees operating pursuant
to STA. To ensure compliance with the
mandate of Section 336(e) of the
Communications Act,1? that the public
recover a portion of the value of the
public spectrum resource made
available for commercial use, as well as
to avoid unjust enrichment of
broadcasters that use that resource, we
conclude that low power television
permittees operating pursuant to an
STA also should be subject to this rule.
Therefore, low power television
permittees operating pursuant to an
STA will be required to file the annual
Ancillary and Supplementary Services
Report (FCC Form 317) beginning
December 1, 2011, and will be required
to pay a fee of five percent of the gross
revenues of any ancillary and
supplementary services they provide.

The Second Report and Order
expands the so-called ““30-mile” rule to
modification applications filed in the
low power television services. This
change means that any digital low
power television modification
application that proposes a change in
transmitter site of greater than 30 miles
(48 kilometers) from the reference
coordinates of the existing station’s
community of license, as provided in 47
CFR 76.53, will be considered a ‘“‘major
change” proposal. Outside of the digital
low power television displacement
application context, low power
television stations can currently file any
modification application (both analog
and digital) as a “minor change” as long
as there is contour overlap between the
proposal and the station’s existing
facilities. There is no limitation as to
how far a station may relocate its
transmitter site, as long as some contour
overlap is demonstrated. Therefore, a
station is able to frustrate the intent of
the minor change rule by proposing a
modified facility that is a substantial
distance from the station’s existing
location while showing only a very
slight amount of contour overlap.
Viewers of such a station, who have
come to rely on its service, may be left

1147 U.S.C. 336(e).

behind. Furthermore, because low
power television minor change
applications are not subject to a filing
fee, stations are able to avoid paying an
application filing fee when they seek
consent to make these changes.
Therefore, the Commission believes that
expansion of the 30-mile rule to all
modification applications (not just
displacement applications) is necessary
to enforce the original intent of the
minor change rule.

The Second Report and Order revises
the Commission’s rules to allow the
acceptance of actual vertical pattern
relative field values from applicants and
permittees in the low power television
service on a voluntary basis. The
Commission concludes that by
incorporating the actual vertical antenna
patterns into its interference analysis,
the Commission will achieve a more
realistic determination of the service
areas of these stations and their
potential for interfering with other
stations, as well as more accurate
determinations of application mutual
exclusivity. For applicants and
permittees that choose not to submit
their actual vertical patterns, the
Commission will instead use the
assumed vertical patterns set forth in 47
CFR 74.793(d).

Finally, the Second Report and Order
adopts rules allowing use of full-power
DTV emission masks by low power
television stations in order to provide
more flexibility for low power television
stations to secure channels. The
Commission concludes that its current
approach, using the two different
emission masks that are part of the low
power television rules, needlessly limits
these stations from identifying a
workable channel, and that use of the
full power television DTV emission
mask may be the preferable approach for
some low power television stations.

Final Regulatory Flexibility Act
Analysis

As required by the Regulatory
Flexibility Act of 1980, as amended
(“RFA”)12 an Initial Regulatory
Flexibility Analysis (“IRFA”’) was
included in the Further Notice of
Proposed Rulemaking (FNPRM) in this
proceeding.13 Written public comments
were requested on the IRFA. This
present Final Regulatory Flexibility
Analysis.14

12 See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601

et. seq., has been amended by the Small Business
Regulatory Enforcement Fairness Act of 1996
(“SBREFA”), Public Law 104-121, Title II, 110 Stat.
847 (1996).

13 See FNPRM, 25 FCC Rcd 13833.

14 See 5 U.S.C. 604.

A. Need for and Objectives of the
Proposed Rules

In the Second Report and Order, the
Commission adopts rules to facilitate
the low power television digital
transition. The Commission takes the
following steps as more fully described
below: Adopted a September 1, 2015
analog shutoff date for low power
television stations; adopted a December
31, 2011 transition date for low power
television stations on TV channels 52—
69 (the so-called ““out-of-core”
channels); adopted procedures for
stations that have not already completed
their transition to notify the
Commission of their final digital
channel; made low power television
permittees subject to the Commission’s
ancillary and supplementary fee rules;
modified the Commission’s minor
change rule so that it covers a proposed
change in a low power television
station’s transmitter site of up to 30
miles (48 kilometers) from the reference
coordinates of the station’s transmitting
antenna; revised the vertical antenna
patterns used in the prediction
methodology for the low power
television services; and allowed low
power television stations to use the
emission mask used by full power
television stations.

The Second Report and Order
establishes an analog shutoff date of
September 1, 2015 for low power TV,
TV translator and Class A TV stations,
giving these stations the flexibility of
four additional years to convert to
digital, i.e., analog station licenses
would terminate at that time and analog
construction permits would have to be
modified for digital operations.

The Second Report and Order
established a date of December 31, 2011,
by which all existing analog and digital
low power television stations on
channels 52—69 (the so-called “out of
core” channels) must terminate
operations on their out-of-core channel
and requires that those stations that
have not already done so must file an
application for an in-core channel 2-51
by September 1, 2011.

The Second Report and Order
increases to 3 kilowatts the maximum
amount of power that low power
stations operating on VHF channels may
specify.

The Second Report and Order
delegates to the Media Bureau the
authority to establish timeframes and
procedures for stations that have not
already transitioned to notify the
Commission as to their final digital
channel selection.

The Second Report and Order
mandates that stations with the
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technical ability to locally-originate
programming provide some type of
notification to their viewers prior to
ceasing analog operations and
transitioning to digital while leaving the
format and timeframe for such
notification to the station’s discretion.

The Second Report and Order makes
low power television station permittees
subject to the Commission’s ancillary
and supplementary fee rules.

The Second Report and Order
changes the Commission’s minor change
rule to limit transmitter site changes in
minor change applications to no more
than 30 miles (48 kilometers) from the
reference coordinates of the existing
station’s transmitting antenna.

The Second Report and Order
changes the Commission’s rules to allow
low power television stations to use the
emission mask used by full power
television stations.

Finally, the Second Report and Order
revises the vertical patterns used in the
temporary interference prediction
methodology for the low power
television services that the FCC adopted
in its 2004 Digital LPTV Order.

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

There were no comments received in
response to the IRFA.

C. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

Television Broadcasting The SBA
defines a television broadcasting station
as a small business if such station has
no more than $14.0 million in annual
receipts.1® Business concerns included
in this industry are those ““primarily
engaged in broadcasting images together
with sound.” 16 The Commission has
estimated the number of licensed
commercial television stations to be
1,390.17 According to Commission staff

15 See 13 CFR 121.201, NAICS Code 515120
(2007).

16 Jd. This category description continues, “These
establishments operate television broadcasting
studios and facilities for the programming and
transmission of programs to the public. These
establishments also produce or transmit visual
programming to affiliated broadcast television
stations, which in turn broadcast the programs to
the public on a predetermined schedule.
Programming may originate in their own studios,
from an affiliated network, or from external
sources.” Separate census categories pertain to
businesses primarily engaged in producing
programming. See Motion Picture and Video
Production, NAICS code 512110; Motion Picture
and Video Distribution, NAICS Code 512120;
Teleproduction and Other Post-Production
Services, NAICS Code 512191; and Other Motion
Picture and Video Industries, NAICS Code 512199.

17 See News Release, “Broadcast Station Totals as
of December 31, 2010,” 2011 WL 484756 (F.C.C.)

review of the BIA Kelsey Inc. Media
Access Pro Television Database (BIA) as
of January 31, 2011, 1,006 (or about 78
percent) of an estimated 1,298
commercial television stations 18 in the
United States have revenues of $14
million or less and, thus, qualify as
small entities under the SBA definition.
The Commission has estimated the
number of licensed noncommercial
educational (NCE) television stations to
be 391.19 We note, however, that, in
assessing whether a business concern
qualifies as small under the above
definition, business (control)
affiliations 20 must be included. Our
estimate, therefore, likely overstates the
number of small entities that might be
affected by our action, because the
revenue figure on which it is based does
not include or aggregate revenues from
affiliated companies. The Commission
does not compile and otherwise does
not have access to information on the
revenue of NCE stations that would
permit it to determine how many such
stations would qualify as small entities.

In addition, an element of the
definition of ““small business” is that the
entity not be dominant in its field of
operation. We are unable at this time to
define or quantify the criteria that
would establish whether a specific
television station is dominant in its field
of operation. Accordingly, the estimate
of small businesses to which rules may
apply do not exclude any television
station from the definition of a small
business on this basis and are therefore
over-inclusive to that extent. Also, as
noted, an additional element of the
definition of “small business” is that the
entity must be independently owned
and operated. We note that it is difficult
at times to assess these criteria in the
context of media entities and our
estimates of small businesses to which
they apply may be over-inclusive to this
extent.

Class A TV, LPTV, and TV translator
stations. The same SBA definition that
applies to television broadcast licensees
would apply to these stations. The SBA
defines a television broadcast station as
a small business if such station has no

(dated Feb. 11, 2011) (“‘Broadcast Station Totals”);
also available at http://www.fcc.gov/Daily_Releases/
Daily Business/2011/db0211/DOC-304594A1.pdf.

18 We recognize that this total differs slightly from
that contained in Broadcast Station Totals, supra,
note 15; however, we are using BIA’s estimate for
purposes of this revenue comparison.

19 See Broadcast Station Totals, supra, note 15.

20 “[Business concerns] are affiliates of each other
when one concern controls or has the power to
control the other or a third party or parties controls
or has to power to control both.” 13 CFR
121.103(a)(1).

more than $14 million in annual
receipts.2?

Currently, there are approximately
522 licensed Class A stations, 2,191
licensed LPTV stations, 4,527 licensed
TV translators, and 11 TV booster
stations.22 Given the nature of these
services, we will presume that all of
these licensees qualify as small entities
under the SBA definition. We note,
however, that under the SBA’s
definition, revenue of affiliates that are
not LPTV stations should be aggregated
with the LPTV station revenues in
determining whether a concern is small.
Our estimate may thus overstate the
number of small entities since the
revenue figure on which it is based does
not include or aggregate revenues from
non-LPTV affiliated companies. We do
not have data on revenues of TV
translator or TV booster stations, but
virtually all of these entities are also
likely to have revenues of less than $14
million and thus may be categorized as
small, except to the extent that revenues
of affiliated non-translator or booster
entities should be considered.

In addition, an element of the
definition of “small business” is that the
entity not be dominant in its field of
operation. We are unable at this time to
define or quantify the criteria that
would establish whether a specific
television station is dominant in its field
of operation. Accordingly, the estimate
of small businesses to which rules may
apply do not exclude any television
station from the definition of a small
business on this basis and are therefore
over-inclusive to that extent. Also as
noted, an additional element of the
definition of ““small business” is that the
entity must be independently owned
and operated. We note that it is difficult
at times to assess these criteria in the
context of media entities and our
estimates of small businesses to which
they apply may be over-inclusive to this
extent.

Radio and Television Broadcasting
and Wireless Communications
Equipment Manufacturing. The Census
Bureau defines this category as follows:
“This industry comprises
establishments primarily engaged in
manufacturing radio and television
broadcast and wireless communications
equipment. Examples of products made
by these establishments are:
transmitting and receiving antennas,
cable television equipment, GPS
equipment, pagers, cellular phones,
mobile communications equipment, and
radio and television studio and

21 See 13 CFR 121.201, NAICS Code 515120.
22 See “‘Broadcast Station Totals as of December
31, 2010,” News Release, February 11, 2011.
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broadcasting equipment.” 23 The SBA
has developed a small business size
standard for Radio and Television
Broadcasting and Wireless
Communications Equipment
Manufacturing, which is: All such firms
having 750 or fewer employees.
According to Census Bureau data for
2007, there were a total of 939
establishments in this category that
operated for part or all of the entire year.
Of this total, 784 had less than 500
employees and 155 had more than 100
employees.2¢ Thus, under this size
standard, the majority of firms can be
considered small.

Audio and Video Equipment
Manufacturing. The SBA has classified
the manufacturing of audio and video
equipment under in NAICS Codes
classification scheme as an industry in
which a manufacturer is small if it has
less than 750 employees.25 Data
contained in the 2007 U.S. Census
indicate that 492 establishments
operated in that industry for part or all
of that year. In that year 374
establishments had between 1 and 19
employees; 82 had between 20 and 99
employees; and 36 had more than 100
employees. Thus, under the applicable
size standard, a majority of
manufacturers of audio and visual
equipment may be considered small.

D. Description of Projected Reporting,
Recordkeeping and other Compliance

Requirements

The Second Report and Order adopts
the following new reporting
requirements: (1) To require, where
technically feasible, low power
television services to provide notice of
their upcoming digital transition to their
viewers; (2) require low power
television stations that have not taken
steps to convert to digital by a date
certain to submit a notification of their
conversion plan; and (3) require
permittees of low power television
stations operating pursuant to a digital
STA to file the annual ancillary and
supplementary services report. These
new reporting requirements will not
differently affect small entities.

23 The NAICS Code for this service 334220. See
13 CFR 121/201. See also http://
factfinder.census.gov/servlet/IBQTable? _bm=y&-
fds_name=EC0700A1&-geo_id=&-_skip=300&-
ds_name=EC0731SG2&-_lang=en.

24 http://factfinder.census.gov/servlet/
IBQTable? bm=y&-fds_name=EC0700A1&-
geo id=&- skip=300&-ds name=EC0731SG26&-
_lang=en.

2513 CFR 121.201, NAICS Code 334310.

E. Steps Taken To Minimize Significant
Impact on Small Entities, and
Significant Alternatives Considered

The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.?®

The Commission’s adoption of an
analog shutoff date of September 1, 2015
will minimize impact on small entities
by allowing them four additional years
from the full power television transition
that occurred on June 12, 2009, to
complete their transition to digital.
Adoption of an earlier low power
transition date was rejected as it was felt
that many small entities would not be
ready to transition any sooner and
would be forced off the air.

With respect to the adoption of
extending all outstanding low power
television station digital construction
permits to September 1, 2015, this
adoption will minimize the impact on
small entities as it will provide them
with additional time to complete
construction of their digital facilities.
Requiring that these outstanding
construction permits expire pursuant to
their original construction deadlines,
prior to the September 1, 2015 low
power digital transition deadline, was
rejected as digital operations is not
required until September 1, 2015. The
Commission felt that many small
entities may be forced to abandon
digital construction and subsequently
forced off the air should they
unnecessarily be forced to complete
construction prior to September 1, 2015,
pursuant to their original digital
construction permits.

The Commission’s dismissal as moot
of all pending low power television
station digital construction permit
extension applications will minimize
the impact on small entitles as these
stations will no longer have to use
resources to pursue these applications.
Small entities will still receive the
benefit of an extension as all
outstanding low power television
station digital construction permits have

265 U.S.C. 603(c)(1) through (c)(4).

been extended until September 1, 2015.
The Commission rejected maintaining
these extension applications as these
applications are moot and would
unnecessarily force small entities to
expend resources to continue to pursue
them.

With regards to the adoption of the
“last minute” extensions for low power
stations who demonstrate that they meet
the criteria pursuant to 47 CFR
74.788(c), this adoption will minimize
the impact on qualified small entities as
these small entities will be given one
last six-month extension to complete
construction of their digital facilities.
The Commission rejected disallowing a
“last minute” extension for qualified
low power stations because without the
“last minute” extension, small entities
may be forced to abandon construction
and to go off the air due to unexpected
delays in the months leading up to the
September 1, 2015 transition date.

Concerning the Commission’s
adoption of the hard deadline of May 1,
2015, after which low power stations
must meet the stricter tolling criteria
established in 47 CFR 73.3598 of the
rules, to apply for a “last minute”
extension pursuant to the criteria set
forth in § 74.788(c) of the rules,2” the
Commission found that the burden on
small entities is justified. The
Commission determined that the burden
of requiring small entities to meet the
stricter tolling criteria established in 47
CFR 73.3598 after May 1, 2015 is
outweighed by the public interest in
bringing the low power digital transition
to a successful and timely conclusion
and by the ample time low power
stations will have had to complete their
transition to digital.

With respect to requiring stations on
out-of-core channels to transition at an
earlier date—on December 31, 2011, the
Commission found that the burden on
small entities of adopting this earlier
deadline is more than outweighed by
the need to clear out-of-core channels
for new uses by commercial wireless
(including mobile broadband) and
public safety entities. The Commission
determined that adoption of a later
transition date for low power television
stations on these channels would delay
progress on clearing these channels.

With regards to requiring all out-of-
core low power television stations to file
a displacement application for an in-
core channel by September 1, 2011, the
Commission found that this deadline is
necessary to meet the December 31,
2011 out-of-core digital transition
deadline. Furthermore, as with the
December 31, 2011 transition deadline,

2747 CFR 74.788(c).
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the burden on small entities to meet the
September 1, 2011 out-of-core
displacement application deadline is
outweighed by the need to clear out-of-
core channels for new uses by
commercial wireless (including mobile
broadband) and public safety entities.
Additionally, the Commission
determined that adoption of a later out-
of-core displacement application
deadline would delay progress on
clearing these channels.

The Commission adopted streamlined
procedures for stations to notify the
Commission as to whether they intend
to convert to digital on their existing
analog channel (a so-called ““flash cut”)
or if they intend to continue to operate
their second digital channel and
terminate operations on their analog
channel help to prevent a significant
impact on small entities. As a result of
the streamlined procedures, low power
stations will not be burdened with
having to complete and file a lengthy
progress report, as was required of full
power television stations, but rather will
only have to file a simple informal
notification to make their final digital
choice known to the Commission.

With respect to requiring all stations
in the low power television service,
which terminate their analog service
after the effective date of the rule
provisions in this proceeding, to notify
their viewers of their transition to
digital operations, the Commission
determined that the burden on small
entities is outweighed by the public’s
need to be informed of individual
stations’ digital transitions. The
Commission, however, eased the impact
on small entities by giving those low
power stations that locally originate
programming and would be required to
notify their viewers with on-air
announcements, the option to notify
their viewers by some other reasonable
means should compliance cause
financial hardship.

The Commission’s adoption of
streamlined procedures for Class A
stations to choose to either “flash cut”
to digital on their analog channel or to
operate on their digital companion
channel, while preserving their primary,
protected status on the channel they
chose to retain, will aid to prevent a
significant impact on small entities. As
a result of these streamlined procedures,
Class A stations will not be burdened
with filing a minor change application
with the Commission to transfer their
primary protected status from their
analog channel to their desired digital
channel.

With respect to subjecting low power
television station permittees to the
Commission’s ancillary and

supplementary fee rules, the
Commission found that the burden on
small entities of having to comply with
these rules is outweighed by the need to
eliminate ambiguity in the rules and to
provide efficient use and administration
of spectrum.

The Commission did not find that
there would be a significant impact on
small entities by its proposed change to
its Commission’s low power television
minor change rule. The change would
have little impact and any impact would
affect all entities equally.

The Commission did not find that
there would a significant impact on
small entities by its decision to permit
stations to use the emission mask used
by full power television stations. Use
would be voluntary and any impact
would affect all entities equally.

The Commission’s decision to revise
the vertical patterns used in the
temporary interference prediction
methodology for the low power
television services would not have a
significant impact on small entities. Use
of the actual vertical patterns of
proposed low power television facilities
will simplify the engineering filings on
FCC Form 346, making it easier for all
applicants to complete the form, and
thus saving applicants time and money.
Any burden from this requirement
would impact all entities equally.

F. Federal Rules Which Duplicate,
Overlap, or Conflict With the
Commission’s Proposals

None.

G. Report to Congress

The Commission will send a copy of
the Second Report and Order, including
the FRFA, in a report to be sent to
Congress pursuant to the Congressional
Review Act.28 In addition, the
Commission will send a copy the
Second Report and Order, including
FRFA, to the Chief Counsel for
Advocacy of the Small Business
Administration. A copy of this Second
Report and Order and FRFA (or
summaries thereof) will be published in
the Federal Register.29

List of Subjects

47 CFR Part 73
Radio broadcast services.

47 CFR Part 74

Auxiliary, Experimental radio,
Special broadcast and other program
distributional services.

28 See 5 U.S.C. 801(a)(1)(A). The Congressional
Review Act is contained in Title II, section 251, of
the CWAAA, see Public Law 104-121, Title II,
section 251, 110 Stat. 868.

29 See 5 U.S.C. 604(b).

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 73
and 74 as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

m 2. Section 73.624 is amended by
revising paragraph (g) introductory text
to read as follows:

§73.624 Digital television broadcast
stations.
* * * * *

(g) Commercial and noncommercial
DTV licensees and permittees, and low
power television, TV translator and
Class A television stations DTV
licensees and permittees, must annually
remit a fee of five percent of the gross
revenues derived from all ancillary and
supplementary services, as defined by
paragraph (b) of this section, which are
feeable, as defined in paragraphs
(g)(2)(i) and through (ii) of this section.

* * * * *

m 3. Section 73.3572 is amended by
adding paragraph (h) to read as follows:

§73.3572 Processing of TV broadcast,
Class A TV broadcast, low power TV, TV
translators, and TV booster applications.
* * * * *

(h) Class A TV station licensees shall
file a license application for either the
flash cut channel or the digital
companion channel they choose to
retain for post-transition digital
operations. Class A TV stations will
retain primary, protected regulatory
status on their desired post-transition
digital channel. Class A TV applicants
must certify that their proposed post-
transition digital facilities meet all Class
A TV interference protection
requirements.

PART 74—EXPERIMENTAL RADIO,
AUXILIARY, SPECIAL BROADCAST
AND OTHER PROGRAM
DISTRIBUTIONAL SERVICES

m 4. The authority citation for Part 74 is
revised to read as follows:

Authority: 47 U.S.C. 154, 303, 307, 309,
336 and 554.

m 5. Section 74.731 is amended by
adding paragraph (1) to read as follows:

§74.731 Purpose and permissible service.
* * * * *
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(1) After 11:59 pm local time on
September 1, 2015, low power
television, TV translators and Class A
television stations may no longer
operate any facility in analog (NTSC)
mode.

m 6. Section 74.735 is amended by
revising paragraph (b)(1) to read as
follows:

§74.735 Power limitations.

(b) E
(1) 3 kW for VHF channels 2—13; and

m 7. Section 74.786 is amended by
adding paragraph (g) to read as follows:

§74.786 Digital channel assignments.
* * * * *

(g) After 11:59 pm local time on
December 31, 2011, low power
television and TV translator stations
may no longer operate any analog
(NTSC) or digital facilities above
Channel 51.

m 8. Section 74.787 is amended by
revising paragraph (b)(1) and adding
paragraph (c) to read as follows:

§74.787 Digital licensing.
* * * * *

(b) L

(1) Applications for major changes in
digital low power television and
television translator stations include:

(i) Any change in the frequency
(output channel) not related to
displacement relief;

(ii) Any change in transmitting
antenna location where the protected
contour resulting from the change does
not overlap some portion of the
protected contour of the authorized
facilities of the existing station; or

(iii) Any change in transmitting
antenna location of greater than 30
miles (48 kilometers) from the reference
coordinates of the existing station’s
antenna location.

* * * * *

(c) Not later than 11:59 pm local time
on September 1, 2011, low power
television or TV translator stations
operating analog (NTSC) or digital

facilities above Channel 51, that have
not already done so, must file a digital
displacement application for a channel
below Channel 52 pursuant to the
procedures in subsection (a)(4) of this
rule. Low power television and TV
translator stations operating analog
(NTSC) or digital facilities above
Channel 51 that have not submitted a
digital displacement application by
11:59 pm local time on September 1,
2011 will be required to cease
operations altogether by December 31,
2011. These stations’ authorization for
facilities above Channel 51 shall be
cancelled. Any digital displacement
application submitted by a low power
television or TV translator station
operating analog (NTSC) or digital
facilities above Channel 51 that is
submitted after 11:59 pm local time on
September 1, 2011 will be dismissed. In
addition, any outstanding construction
permit (analog or digital) for an channel
above Channel 51 will be rescinded on
December 31, 2011, and any pending
application (analog or digital) for a
channel above Channel 51 will be
dismissed on December 31, 2011, if the
permittee has not submitted a digital
displacement application by 11:59 pm
local on September 1, 2011.

m 9. Section 74.788 is amended by
revising paragraphs (c)(1) and (c)(3) and
removing paragraph (c)(4); and adding
paragraphs (d), (e) and (f) to read as
follows:

§74.788 Digital construction period.

* * * * *

(C] EE

(1) For the September 1, 2015 digital
construction deadline, authority is
delegated to the Chief, Media Bureau to
grant an extension of time of up to six
months beyond September 1, 2015 upon
demonstration by the digital licensee or
permittee that failure to meet the
construction deadline is due to
circumstances that are either
unforeseeable or beyond the licensee’s
control where the licensee has take all
reasonable steps to resolve the problem
expeditiously.
* * * * *

(3) Applications for extension of time
shall be filed not later than May 1, 2015,
absent a showing of sufficient reasons
for late filing.

(d) For construction deadlines
occurring after September 1, 2015, the
tolling provisions of § 73.3598 of this
chapter shall apply.

(e) A low power television, TV
translator or Class A television station
that holds a construction permit for an
unbuilt analog and corresponding
unbuilt digital station and fails to
complete construction of the analog
station by the expiration date on the
analog construction permit shall forfeit
both the analog and digital construction
permits notwithstanding a later
expiration date on the digital
construction permit.

(f) A low power television, TV
translator or Class A television station
that holds a construction permit for an
unbuilt analog and corresponding
unbuilt digital station and completes
construction of the digital station by the
expiration date on the analog
construction permit, begins operating
and files a license application for the
digital station may forego construction
of the unbuilt analog station.

m 10. Section 74.793 is amended by
revising paragraphs (c) and (d) to read
as follows:

§74.793 Digital low power TV and TV
translator station protection of broadcast
stations.

* * * * *

(c) The following D/U signal strength
ratio (db) shall apply to the protection
of stations on the first adjacent channel.
The D/U ratios for “Digital TV-into-
analog TV” shall apply to the protection
of Class A TV, LPTV and TV translator
stations. The D/U ratios for ‘“Digital TV-
into-digital TV” shall apply to the
protection of DTV, digital Class A TV,
digital LPTV and digital TV translator
stations. The D/U ratios correspond to
the digital LPTV or TV translator
station’s specified out-of-channel
emission mask.

Sanelgll(e Stgr;%int Full service mask
Digital TV-into-analog TV ... 10 0 | Lower (—14)/Upper (—17)
Digital TV-into-digital TV ....cooiiiiiiieee e s -7 —12 | Lower (—28)/Upper (—26)

(d) For analysis of predicted
interference from digital low power TV
and TV translator stations, the relative
field strength values of the antenna
vertical radiation pattern if provided by

the applicant will be used instead of the
doubled values in Table 8 in OET
Bulletin 69 up to a value of 1.0.

* * * * *

m 11. Section 74.794 is amended by
revising paragraph (a)(1) and by adding
paragraph (a)(2)(iii) to read as follows:
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§74.794 Digital emissions.

(a) (1) An applicant for a digital LPTV
or TV translator station construction
permit shall specify that the station will
be constructed to confine out-of-channel
emissions within one of the following
emission masks: Simple, stringent or
full service.

(2) * % %

(iii) Full service mask: (A) The power
level of emissions on frequencies
outside the authorized channel of
operation must be attenuated no less
than the following amounts below the
average transmitted power within the
authorized channel. In the first 500 kHz
from the channel edge the emissions
must be attenuated no less than 47 dB.
More than 6 MHz from the channel
edge, emissions must be attenuated no
less than 110 dB. At any frequency
between 0.5 and 6 MHz from the
channel edge, emissions must be
attenuated no less than the value
determined by the following formula:

Attenuation in dB = —11.5([Delta]f +
3.6);

Where:

[Delta] f = frequency difference in MHz from
the edge of the channel.

(B) This attenuation is based on a
measurement bandwidth of 500 kHz.
Other measurement bandwidths may be
used as long as appropriate correction
factors are applied. Measurements need
not be made any closer to the band edge
than one half of the resolution
bandwidth of the measuring instrument.
Emissions include sidebands, spurious
emissions and radio frequency
harmonics. Attenuation is to be
measured at the output terminals of the
transmitter (including any filters that
may be employed). In the event of
interference caused to any service,

greater attenuation may be required.
* * * * *

m 12. Section 74.798 is added to subpart
G to read as follows:

§74.798 Digital television transition
notices by broadcasters.

(a) Each low power television, TV
translator and Class A television station
licensee or permittee must air an
educational campaign about the
transition from analog broadcasting to
digital television (DTV).

(b) Stations that have already
terminated analog service and begun
operating in digital prior to effective
date of this rule shall not be subject to
this requirement.

(c) Stations with the technical ability
to locally-originate programming must
air viewer notifications at a time when
the highest number of viewers is

watching. Stations have the discretion
as to the form of these notifications.

(d) Stations that lack the technical
ability to locally-originate programming,
or find that airing of viewer
notifications would pose some sort of a
hardship, may notify their viewers by
some other reasonable means, e.g.
publication of a notification in a local
newspaper. Stations have discretion as
to the format and time-frame of such
local notification.

[FR Doc. 2011-18742 Filed 7-26—11; 8:45 am]
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Department of Transportation.

ACTION: Final rule; response to petitions
for reconsideration.

SUMMARY: On July 27, 2009, NHTSA
published a final rule that amended the
Federal motor vehicle safety standard
for air brake systems by requiring
substantial improvements in stopping
distance performance on new truck
tractors. In response, the agency
received eight petitions for
reconsideration. The agency has already
responded to most of the issues raised
in the petitions. This document
responds to the one outstanding issue
raised in the petitions, stopping
distance performance requirements at
lower initial speeds. Based on testing
results and our concern that the current
requirements might not be practicable,
NHTSA is slightly relaxing the stopping
distance requirement for typical loaded
tractors tested from an initial speed of
20 mph by increasing the distance from
30 feet to 32 feet and for unloaded
tractors tested from an initial speed of
20 mph by increasing the distance from
28 feet to 30 feet. We believe no other
changes are necessary.
DATES: This final rule is effective August
1, 2011.

Petitions for reconsideration must be
received not later than September 12,
2011.

ADDRESSES: Petitions for reconsideration
should refer to the docket number and

must be submitted to: Administrator,
National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: For
technical issues, you may contact Jeffrey
Woods, Office of Crash Avoidance
Standards, by telephone at (202) 366—
6206, and by fax at (202) 366—7002.

For legal issues, you may contact
David Jasinski, Office of the Chief
Counsel, by telephone at (202) 366—
2992, and by fax at (202) 366—3820.

You may send mail to both of these
officials at the National Highway Traffic
Safety Administration, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background of the Stopping Distance
Requirement

II. Petitions for Reconsideration

III. Testing Program

IV. Response to Petition

V. Technical Correction

VL. Effective Date

VII. Rulemaking Analyses and Notices

VIIL Regulatory Text

I. Background of the Stopping Distance
Requirement

On July 27, 2009, NHTSA published
a final rule in the Federal Register
amending Federal Motor Vehicle Safety
Standard (FMVSS) No. 121, Air Brake
Systems, to require improved stopping
distance performance for heavy truck
tractors.! This rule reduced the
maximum allowable stopping distance,
from 60 mph, from 355 feet to 250 feet
for the vast majority of loaded heavy
truck tractors. For a small minority of
loaded very heavy tractors, the
maximum allowable stopping distance
was reduced from 355 feet to 310 feet.
Having come to the conclusion that
modifications needed for “‘typical three-
axle tractors,” to meet the improved
requirements were relatively
straightforward, NHTSA provided two
years lead time for those vehicles to
comply with the new requirements.
These typical three-axle tractors
comprise approximately 82 percent of
the total fleet of heavy tractors. The
agency concluded that other tractors,
which are produced in far fewer
numbers and may need additional work
to ensure stability and control while
braking, would need more lead time to
meet the requirements. Due to extra
time needed to design, test, and validate
these vehicles, which included two-axle
tractors and severe service tractors, the
agency allowed four years lead time for

174 FR 37122; Docket No. NHTSA—-2009-0083—
0001.
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these tractors to meet the improved

stopping distance requirements.
Requirements in FMVSS No. 121

provide that if the speed attainable by

a vehicle in two miles is less than 60

mph, the speed at which the vehicle

shall meet the specified stopping

distances is four to eight mph less than

the speed attainable in two miles. In the

July 2009 final rule, the agency used an

equation to derive the required stopping

distances for vehicles with initial

speeds of less than 60 mph.2

Se= (V2 Vo ti) + ((V2) Vo2/ag—((V24) af t:2)

Where:

S¢ = Total stopping distance in feet

V, = Initial Speed in ft/sec

t. = Air pressure rise time in seconds
ar = Steady-state deceleration in ft/sec?

For the final rule, the agency selected
an air pressure rise time of 0.45 seconds,
which is equal to the brake actuation
timing requirement in FMVSS No. 121.
The steady-state deceleration was based
on an theoretical deceleration curve in
which vehicle deceleration would
increase linearly during the rise time
portion of the stopping event, followed
by constant steady-state deceleration,
followed by an instantaneous decrease
in acceleration back to zero at the
completion of the stop. Table II in
FMVSS No. 121 sets forth the stopping
distance requirements for speeds from
60 mph down to 20 mph (in increments
of 5 mph) for both typical and severe
service tractors in the loaded conditions
and all tractors in the unloaded
condition derived using that formula.

II. Petitions for Reconsideration

NHTSA received eight timely
petitions for reconsideration in response
to the final rule. Separate petitions were
received from the Truck Manufacturers
Association (TMA); the Heavy Duty
Brake Manufacturers Council of the
Heavy Duty Manufacturers Association
(HDBMGC); Bendix Spicer Foundation
Brake LLC (Bendix), a joint venture
between Bendix Commercial Vehicle
Systems and Dana Corporation; and
ArvinMeritor. The agency received four
additional petitions supporting and
incorporating the TMA petition by
reference from Daimler Trucks North
America (Daimler), Kenworth Truck
Company (Kenworth), Peterbilt Motors
Company (Peterbilt), and Navistar Truck
Group (Navistar).

The petitions focused on four main
issues. The main issues included the
stopping distance requirements for
reduced speeds, the omission of four-
axle tractors under 59,600 pounds gross

2The complete derivation for this equation was
included in the docket. See Docket No. NHTSA—
2005-21462-0039, at 18—-22.

vehicle weight rating (GVWR) from the
listed requirements and the date at
which the improved stopping distance
requirements should apply to those
tractors, the manner in which NHTSA
characterized the typical three-axle
tractor, and the fuel tank fill level
testing specification. Additionally, the
petitioners requested that NHTSA
correct some typographical errors in the
regulatory text.

In a final rule published in the
Federal Register on November 13, 2009,
the agency addressed all of the issues
raised in the petition, except those
related to stopping distance
requirements at reduced speeds.? We
addressed the other issues first because
the agency omitted lead time
requirements for tractors with four or
more axles and a GVWR of 59,600
pounds or less, which would have
inadvertently required those vehicles to
comply with the upgraded stopping
distance requirements on November 24,
2009. The November 2009 final rule
responded to issues raised in the
petition with these amendments: (1) The
agency accepted the recommendation of
petitioners TMA, HDBMC, and Bendix
and required compliance with the
improved stopping distance
requirements for tractors with four or
more axles and a GVWR of 59,600
pounds or less by August 1, 2013,
thereby giving four years of lead time;
(2) the agency revised the definition of
a “typical three-axle tractor” in the
regulatory text in response to concerns
raised by TMA and ArvinMeritor to
include three-axle tractors having a steer
axle gross axle weight rating (GAWR) of
14,600 pounds or less and a combined
drive axle GAWR of 45,000 pounds or
less; (3) the agency removed the fuel
tank loading specification from the test
procedure in response to TMA’s
petition; (4) the agency made two
typographical corrections identified by
all petitioners.*

TMA, HDBMC, and Bendix each
raised issues in their petitions regarding
stopping distance requirements at
reduced test speeds. TMA, HDBMC, and
Bendix each stated that the new
stopping distance requirements from
speeds lower than 60 mph have not
been validated through actual vehicle
test data. In addition, the agency
received a comment on the November
2009 final rule from Crystal Vangorder,
which supported this assertion. TMA
and Ms. Vangorder requested that the

374 FR 58562; Docket No. NHTSA-2009-0175—
0001.

4The agency made further correcting
amendments to correct an omission in the
November 2009 final rule. See 75 FR 15620 (Mar.
30, 2010); Docket No. 2009-0175-0004.

agency withdraw the reduced stopping
distance requirements from speeds
lower than 60 mph until test data has
been obtained.

Although HDBMC reviewed NHTSA’s
calculations and assumptions set forth
in the preamble to the final rule and
agreed with the technical approach
taken, HDBMC nevertheless stated that
the brake timing may be too fast for
some vehicle configurations. HDBMGC
made reference to its own prior
comments on the agency’s reduced
stopping distance rulemaking in which
it provided tables showing how brake
timing affects stopping distance.®
HDBMC noted that high braking torques
can occur prior to load transfer, which
may cause deep cycling of the antilock
brake system (ABS) resulting in slightly
longer stopping distance. Bendix also
stated that differing opinions on axle
response time and average deceleration
left the results of the calculations open
to speculation. HDBMC noted that
limited initial testing data by its
members showed that vehicle are close
to meeting or are not meeting the
stopping distance from 20 mph of 30
feet within a 10 percent margin.

TMA and HDBMC both stated that
their members were conducting testing
and would provide the agency with data
to supplement any agency testing.
However, no test data has been provided
to the agency.

III. Testing Program

In response to the petitions, NHTSA
conducted testing to evaluate the
stopping distance performance of a
truck tractor from initial test speeds
between 20 and 60 mph. The purpose of
the testing was to acquire test data that,
as stated in the petitions for
reconsideration to the July 2009 final
rule, had not been available to confirm
that the new stopping distance
requirements from speeds less than 60
mph could be achieved. The test
program and results are described in the
technical report, “Experimental
Measurement of the Stopping
Performance of a Tractor-Semitrailer
from Multiple Speeds.” 6

The test plan was to evaluate a tractor
that, when tested while traveling at a
speed of 60 mph, met the reduced
tractor stopping distance requirement of
250 feet for vehicles loaded to GWVR
without any margin. That same tractor
was then tested at lower initial speeds
to compare actual test results with the
new requirements in Table II of FMVSS

5 See Docket No. NHTSA-2005-21462-0020.

6DOT HS 811 488, available at http://
www.nhtsa.gov/DOT/NHTSA/NVS/Vehicle
Research & Test Center (VRTC)/ca/811488.pdf,
Docket No. NHTSA-2009-0175-0005.
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No. 121. The test was also conducted in
a lightly loaded vehicle weight
condition with no trailer attached.

The agency used a 1991 Volvo 6x4
tractor with a 190-inch wheelbase,
equipped with a hybrid disc brake
configuration. The vehicle was used in
the agency’s research to support the
reduced stopping distance rulemaking,
and was chosen because it was expected
to have close to a 250-foot stopping
distance when tested from 60 mph in
the loaded condition. During actual
testing, the vehicle was found to have a
minimum stopping distance of 249 feet
when loaded to GVWR (i.e., the shortest
stop in a series of six stops).” However,
the vehicle had not been operated for
several years and when the vehicle was
recommissioned for this test program,
the agency found it necessary to adjust
the amount of the ballast load of the
vehicle by lowering it to a modified
GVWR in order to achieve consistent
stopping distance of 250 feet from 60
mph.8 This modified GVWR was used
for the rest of the testing program.

The agency considered using a newer
vehicle and adding ballast to increase
the stopping distance of the vehicle to
250 feet. However, the agency decided
not to follow this approach because it
could have resulted in unusually high
brake temperatures and brake fade
effects or changes in the brake lining
friction characteristics. The agency
believed it would be better to remove
weight from a worse-performing tractor
rather than adding weight to a better-
performing tractor.

A series of six stops was then
conducted for the loaded tractor at
initial speeds ranging from 60 mph
down to 20 mph in five-mph
increments. The average of each six-stop
series was compared to the new
requirements in column (3) of Table II
of FMVSS No. 121. The results
indicated that from initial speeds below
60 mph, the vehicle could achieve
slightly better stopping distances than
those in Table II, except at the lowest
test speed of 20 mph. From an initial
speed of 20 mph, the tractor loaded to
the modified GVWR achieved an
average stopping distance of 31.2 feet,
compared to the FMVSS No. 121
stopping distance requirement of 30
feet.

The test series was then repeated in
the unloaded (bobtail) condition. For
this test series, the agency was unable

7 Repairs were necessary to this vehicle in order
to meet the 0.45 second brake application timing
requirement.

8 The tractor’s GVWR was 50,000 pounds. The
load necessary to meet the 250-foot stopping
requirement with the control trailer attached was
42,840 pounds.

to devise a practical way of adjusting
the tractor’s braking performance to
provide a zero percent margin of
compliance at 60 mph. These results
were compared to the new requirements
in column (6) of Table II of FMVSS No.
121. The results indicated that the
tractor performed with a 20 to 25
percent margin of compliance at initial
test speeds between 30 and 60 mph.
However, at the two lowest test speeds,
the margin of compliance was less—16
percent at 25 mph and eight percent at
20 mph.

When compared to the theoretical
deceleration curve discussed in the July
2009 final rule, there were differences.
The theoretical deceleration curve has a
linear increase in deceleration during
the rise time, followed by a constant
steady-state deceleration, and then an
instantaneous decrease in deceleration
to zero at the completion of the stop. In
comparison, the test data generally
followed this shape with some
differences. There was substantial signal
noise in the measured deceleration,
which has been observed in other heavy
vehicle braking tests. Because of this
signal noise, the data analyst had to use
judgment in determining the completion
of the rise time. The steady-state
deceleration also was not constant. It
appeared to be higher toward the end of
the stop as the vehicle speed decreased
during the stop. At the end of the stop,
the test data indicated a steep ramp
down in deceleration to zero, but it was
not the instantaneous drop shown in the
theoretical curve.

For the new stopping distance
requirements, the rise time used in the
stopping distance equation was 0.45
seconds, and the preamble of the July
2009 final rule provided the required
steady-state decelerations for the
various initial test speeds that would be
required to achieve the new stopping
distances. For example, for a typical
tractor from an initial speed of 60 mph
with a rise time of 0.45 seconds and a
stopping distance of 250 feet, the
required steady-state deceleration in the
equation was 16.80 ft/sec2.

When compared to the actual test data
in the loaded condition from 60 mph,
the average stopping distance was 251
feet, the rise time was 0.40 seconds, and
the steady-state deceleration was 17.3 ft/
sec2. Although the rise time was slightly
faster and the stopping distance very
slightly worse, the measured steady-
state deceleration was higher than
predicted. Deriving the steady-state
deceleration from the equation using the
observed stopping distance and rise
time would result in a predicted steady-
state deceleration of 16.6 ft/sec2, which
is four percent lower than what was

observed. Although the difference is
small, the divergence became greater at
lower initial test speeds. At the lowest
test speed of 20 mph, the measured
steady-state deceleration of the vehicle
was 20 ft/sec2, which is 2.9 ft/sec? or 17
percent higher than the predicted value
of 17.1 ft/sec? from the equation.
Similar differences, though not as great
were observed from tests in the
unloaded condition.

The test results also revealed that the
agency was correct in assuming that
higher steady-state deceleration would
be achieved at lower initial test speeds
due to increasing tire adhesion as the
vehicle speed decreases when
considering speeds between 60 and 35
mph. However, for the loaded tractor
tests conducted at the lowest initial
speeds, the measured steady-state
deceleration actually decreased from
21.4 ft/sec? at an initial test speed of 25
mph to 20.0 ft/sec? at an initial test
speed of 20 mph. For the unloaded tests,
the steady-state deceleration decreased
from 24.7 ft/sec? at an initial test speed
of 35 mph to 21.7 ft/sec? at an initial test
speed of 20 mph. The reduced steady-
state deceleration at these lower test
speeds appears to be an influential
factor in the loaded tractor’s not meeting
the new 20 mph stopping distance of 30
feet and in the reduced margin of
compliance for the unloaded tractor
tests at the lowest test speeds of 25 and
20 mph.

The testing also provided data on the
rise times that were achieved for the two
loading conditions at the various test
speeds, although they had to be
determined based on engineering
judgment due to the signal noise. For
the tests in the loaded condition, the
average rise time based on the six stops
at each test speed ranged between 0.39
and 0.56 seconds. The longest average
rise times of 0.50 and 0.56 seconds
occurred at the initial test speeds of 30
and 25 mph, respectively. From an
initial test speed of 20 mph, the average
rise time decreased to 0.42 seconds.
Otherwise, there was no clear trend for
the rise times when compared to initial
test speed. Within each set of six stops
for each test speed, some showed
considerable variability between the six
stops and some did not, with standard
deviations ranging between 0.11
seconds from an initial speed of 30 mph
(minimum 0.37 seconds, maximum 0.60
seconds) to 0.02 seconds from an initial
speed of 40 mph (minimum 0.36
seconds, maximum 0.41 seconds).

The rise times for the unloaded tractor
tests were substantially lower than those
for the loaded tests. There was also
much less variability in the unloaded
tests compared to the loaded tests, with



44832

Federal Register/Vol. 76, No. 144/ Wednesday, July 27, 2011/Rules and Regulations

average rise times for each six-stop
series ranging between 0.27 and 0.32
seconds. The standard deviation for
each six-stop series ranged between 0.01
seconds and 0.03 seconds.

The agency did not specifically
evaluate ABS cycling during stops.
However, based on a review of the
wheel speed data, we are able to make
some observations. The ABS had the
most activity when the tractor was
tested in the unloaded condition, in
which there were continuous brake
pressure modulations for the drive axles
throughout all of the stops from all
initial test speeds. The intermediate
drive axle was equipped with ABS
wheel speed sensors and the brake
pressures for both drive axles were
modulated based upon the wheel slip
occurring on this drive axle. For tests in
the loaded condition, the wheel speed
data for the drive axles did not show
any indications of substantial wheel slip
on the intermediate drive axle, although
brake pressure modulation was
observed in about half of the stops,
mostly at the beginning of the stop,
indicating that ABS did activate in those
stops. ABS activity on the steer axle was
mixed. Some tests in the loaded
condition showed steer axle brake
pressure modulations of up to 30 psi
followed by stair-stepping pressure
increases. As with the drive axle, there
was much more ABS activity on the
steer axle during the unloaded stops.
However, none of the ABS activity on
the steer or drive axles was considered
to be deep cycling in which the pressure
is modulated to near zero or held at low
pressures for a substantial amount to
time in response to rapid wheel lockup,
and there were no observed lapses in
deceleration resulting from ABS
activity.

IV. Response to Petition

Because of the lack of test data on the
stopping distance for tractors from
reduced stopping distance, the agency
conducted the testing program to
determine the accuracy of the equation
from which the agency derived the
stopping distances and to determine
whether a test tractor could readily
achieve the new reduced stopping
distances from each of the initial test
speeds. Because the agency has
conducted testing that verified the
stopping distance requirements at
reduced test speeds, the agency has
decided not to set aside or withdraw the
stopping distance requirements at
reduced initial test speeds, as requested
by TMA and supported by Ms.
Vangorder.

Regarding the validity of the stopping
distance equation in the final rule that

was used to derive the stopping
distances from reduced speeds, the
agency concludes that the theoretical
deceleration profile that formed the
basis of the equation had some
inaccuracies.® Although the testing
demonstrated some slight inaccuracies
in the equation, we have decided not to
pursue refinements to the equation at
this time to improve its accuracy in
order to address the petitions for
reconsideration. The results lead us to
believe that further testing likely would
not suggest a need for any significant
changes to other stopping distance
requirements nor would it lead to
improvements in the robustness of the
equation.

Regarding HDBMC’s comments that
the rise times used in the final rule
would make very fast brake timings
necessary and that could result in high
braking torques occurring prior to load
transfer and deep cycling of the ABS,
and as a result those timings would
contribute to longer stopping distances,
we presume that HDMBC was referring
primarily to the tractor’s steer axle that
experiences the greatest increase in load
transfer during a maximum effort stop.
In response to this concern, we note
three observations from the agency’s
testing. First, the fastest rise times
observed in the testing were in the
unloaded condition and were
approximately 0.30 seconds, which
closely matched the average brake
application timing of 0.31 seconds that
was measured on the steer axle. Second,
the brake application timing was not
particularly fast on the drive axles (0.41
and 0.42 seconds for the rear and
intermediate drive axles respectively),
and the rise times for the tractors tested
in the loaded condition were similar to
the drive axle application timing
(average of 0.43 seconds). Third, deep
cycling of the ABS system was not
observed during any stops in the
unloaded and loaded conditions. The
test tractor was able to meet nearly all
of the stopping distance requirements
without particularly fast brake
application timing. Further, HDBMC
never provided its own test data in
support of its assertion that fast brake
timings would be required to meet the
stopping distance requirements at lower
initial test speeds.

Based on the foregoing, the agency
has decided to increase the stopping
distances set forth in Table II of FMVSS
No. 121 for typical tractors in the loaded
condition (column (3)) and for unloaded

9We believed that including the stopping
distance equation in preamble to the final rule was
useful to provide the agency’s view on how tractors
are anticipated to meet the stopping distance
requirements at reduced speeds.

tractors (column (6)) from an initial
speed of 20 mph. For typical tractors in
the loaded condition, the agency is
increasing the stopping distance from an
initial speed of 20 mph from 30 feet to
32 feet. The basis for this change is that
the agency’s testing program showed
decreased steady-state deceleration
performance at this initial test speed
compared to what was predicted. The
agency based the 30-foot stopping
distance on the assumption that lower
initial test speeds would always have a
higher steady-state deceleration when
compared to higher initial test speeds.
The tractor tests showed that this was
the case between initial test speeds of 60
and 35 mph. However, variations
occurred below 25 mph. We believe that
braking tests with initial speeds below
35 mph are of such short duration that
there is insufficient time to attain and
maintain the level of steady-state
deceleration performance that is seen
from higher initial braking speeds.

The agency is also increasing the
stopping distance for tractors in the
unloaded condition from an initial
speed of 20 mph from 28 feet to 30 feet.
In the agency’s testing, the test tractor
exceeded the new stopping distances in
the unloaded condition from initial test
speeds between 60 mph and 30 mph by
a margin of greater than 20 percent. At
25 mph, the compliance margin
narrowed to 16 percent, and at 20 mph,
the compliance margin further narrowed
to eight percent. Increasing the
unloaded stopping distance from 28 feet
to 30 feet would improve the margin of
compliance to 14 percent. The eight
percent margin of compliance stands
out when considering that a tractor that
would not have as good of braking
performance as the tractor tested, such
that it would have lower margins of
compliance at higher initial test speeds.
As we stated above, we were not able to
test an unloaded tractor with a zero
margin of compliance from an initial
test speed of 60 mph. We are making
this change in anticipation that some
atypical tractors with lower margins of
compliance in the unloaded condition
would have difficulty achieving the 28
foot stopping distance.

The agency notes that these changes
are being made based on the testing of
a tractor that was adjusted to just meet
the stopping distance requirements for
the stops from 60 mph in the loaded
condition. We anticipate that tractors
with improved braking performance
will be designed to have a greater-than-
zero margin of compliance to the new
stopping distance requirements so that
minor variations in the vehicle
manufacturing process and brake
components can be tolerated. Thus, we
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expect that the stopping distance
performance of vehicles at all initial test
speeds would be slightly better as well.
The agency has received no additional
test data after the petitions for
reconsideration were filed. We are
therefore amending the stopping
distances for reduced initial speeds
based solely upon the agency’s own test
data.

We also wish to clarify that tractors,
trucks, and buses must only meet the
stopping distance requirements at the
initial test speed corresponding to the
highest speed attainable by the vehicle.
As stated in S5.3.1.1 of FMVSS No. 121,
vehicle stops are generally conducted
from 60 mph in both the loaded and
unloaded conditions. However, if the
speed attainable by a vehicle in two
miles is less than 60 mph, the vehicle
is required to stop from a speed in Table
II that is four to eight mph less than the
speed attainable in two miles. Thus,
FMVSS No. 121 does not require that
stops be conducted from all initial test
speeds listed in Table II; rather,
stopping distance tests are conducted
from either 60 mph or from the speed
that is four to eight mph less than the
highest speed attainable within two
miles.

V. Technical Correction

In the notes portion of Table II of
FMVSS No. 121, the label for column (6)
is “Unloaded Tractors (Bobtail),” which
is the stopping distance requirements
for unloaded tractors using the service
brakes, whereas the label for column (8)
is “Unloaded Tractors,” which is the
stopping distance requirements for
unloaded tractors using the emergency
brake. The vehicle loading conditions
tested in columns (6) and (8) are
identical. The term ‘“Bobtail” is
included as a parenthetical to the label
for column (6) to make clear that the
stopping distance requirements in that
column are to be met without a trailer
attached. So there is no confusion that
the loading condition for column (8) is
identical to the loading condition for
column (6), we are adding the term
“Bobtail” in parenthesis in the label for
column (8).

VI. Effective Date

Section 30111(d) of title 49, United
States Code, provides that a Federal

motor vehicle safety standard may not
become effective before the 180th day
after the standard is prescribed or later
than one year after it is prescribed
except when a different effective date is,
for good cause shown, in the public
interest. This rule makes amendments to
regulatory provisions that are subject to
phase-in that were set forth in the July
2009 final rule. These amendments
would not impose new requirements;
rather, these amendments simply adjust
the required maximum stopping
distances at very low speeds by slightly
relaxing them to be consistent with
what the agency intended in the April
2007 final rule. Therefore, good cause
exists for these amendments to be made
effective in the timeframe already in
place concerning the effective dates of
implementation of the reduced stopping
distance requirements in FMVSS No.
121.

VIIL Rulemaking Analyses and Notices

A. Executive Order 12866, Executive
Order 13563, and DOT Regulatory
Policies and Procedures

The agency has considered the impact
of this rulemaking action under
Executive Orders 12866 and 13563 and
the DOT’s regulatory policies and
procedures. This action was not
reviewed by the Office of Management
and Budget under Executive Order
12866. The agency has considered the
impact of this action under the
Department of Transportation’s
regulatory policies and procedures (44
FR 11034; February 26, 1979), and has
determined that it is not “significant”
under them.

This action completes the agency’s
response to petitions for reconsideration
regarding the July 2009 final rule
amending FMVSS No. 121. This final
rule revises the stopping distance table
for vehicles from very low speeds to
reflect agency’s intent in the July 2009
final rule regarding braking performance
level from very low test speeds. Today’s
action will not cause any additional
expenses for vehicle manufacturers.
This action will not have any significant
safety impacts.

B. Privacy Act

Anyone is able to search the
electronic form of all documents

TABLE |lI—STOPPING DISTANCE IN FEET

received into any of our dockets by the
name of the individual submitting the
document (or signing the document, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://docketsinfo.dot.gov/.

C. Other Rulemaking Analyses and
Notices

In the July 2009 final rule, the agency
discussed relevant requirements related
to the Regulatory Flexibility Act, the
National Environmental Policy Act,
Executive Order 13132 (Federalism), the
Unfunded Mandates Reform Act, Civil
Justice Reform, the National Technology
Transfer and Advancement Act, the
Paperwork Reduction Act, and
Executive Order 13045 (Protection of
Children from Environmental Health
and Safety Risks). As today’s rule
merely makes minor changes in the
stopping distance at lower speeds to
reflect agency’s intent in the July 2009
final rule regarding braking performance
level from very low test speeds, it will
not have any effect on the agency’s
analyses in those areas.

VIII. Regulatory Text
List of Subjects in 49 CFR Parts 571

Imports, Motor vehicle safety,
Reporting and recordkeeping
requirements, Tires.

In consideration of the foregoing,
NHTSA amends 49 CFR part 571 as
follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

m 1. The authority citation for part 571
of Title 49 continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

m2.In §571.121, revise Table Il to read
as follows:

§571.121
systems.
* * * * *

Standard No. 121; Air brake

Vehicle speed in miles per Service brake Emergency brake
hour PFC 0.9 PFC 0.9 PFC 0.9 PFC 0.9 PFC 0.9 PFC 0.9 PFC 0.9 PFC 0.9
(1) @) @) (4) (5) (6) @) 8)
20 e 32 35 32 35 38 30 83 85
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TABLE [I—STOPPING DISTANCE IN FEET—Continued

Vehicle speed in miles per Service brake Emergency brake
hour PFC 0.9 PFC 0.9 PFC 0.9 PFC 0.9 PFC 0.9 PFC 0.9 PFC 0.9 PFC 0.9

(1) @ ®) ) ) 6) 7 ®)

49 54 45 54 59 43 123 131

70 78 65 78 84 61 170 186

96 106 89 106 114 84 225 250

125 138 114 138 149 108 288 325

158 175 144 175 189 136 358 409

195 216 176 216 233 166 435 504

236 261 212 261 281 199 520 608

280 310 250 310 335 235 613 720

(1) Loaded and Unloaded Buses.
(2) Loaded Single-Unit Trucks.

(3) Loaded Tractors with Two Axles; or with Three Axles and a GVWR of 70,000 Ibs. or less; or with Four or More Axles and a GVWR of
85,000 Ibs. or less. Tested with an Unbraked Control Trailer.
(4) Loaded Tractors with Three Axles and a GVWR greater than 70,000 Ibs.; or with Four or More Axles and a GVWR greater than 85,000 Ibs.

Tested with an Unbraked Control Trailer.
(5) Unloaded Single-Unit Trucks.
(6) Unloaded Tractors (Bobtail).

(7) All Vehicles except Tractors, Loaded and Unloaded.
)

(8) Unloaded Tractors (Bobtail).

* * * * *

Issued on: July 21, 2011.
Ronald L. Medford,
Deputy Administrator.
[FR Doc. 2011-18929 Filed 7—26-11; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[Docket No. 110210132-1275-02]
RIN 0648—-XA550

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Fisheries;
Northern Area Trophy Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMF'S closes the northern
area Angling category fishery for large
medium and giant (“trophy’’) Atlantic
bluefin tuna (BFT) for the remainder of
2011. This action is being taken to
prevent overharvest of the 2011 Angling
category northern area subquota for
large medium and giant BFT.

DATES: Effective 11:30 p.m., local time,
July 29, 2011 through December 31,
2011.

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin or Brad McHale,
978-281-9260.

SUPPLEMENTARY INFORMATION:
Regulations implemented under the
authority of the Atlantic Tunas
Convention Act (16 U.S.C. 971 et seq.)
and the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act; 16 U.S.C. 1801
et seq.) governing the harvest of BFT by
persons and vessels subject to U.S.
jurisdiction are found at 50 CFR part
635. Section 635.27 subdivides the U.S.
BFT quota recommended by the
International Commission for the
Conservation of Atlantic Tunas (ICCAT)
among the various domestic fishing
categories, consistent with the
allocations established in the 2006
Consolidated Highly Migratory Species
Fishery Management Plan (2006
Consolidated HMS FMP) (71 FR 58058,
October 2, 2006) and subsequent
rulemaking.

NMFS is required, under
§635.28(a)(1), to file a closure notice
with the Office of the Federal Register
for publication when a BFT quota is
reached or is projected to be reached.
On and after the effective date and time
of such notification, for the remainder of
the fishing year, or for a specified period
as indicated in the notification, fishing
for, retaining, possessing, or landing
BFT under that quota category is
prohibited until the opening of the
subsequent quota period or until such
date as specified in the notice.

The 2011 BFT quota specifications
established a quota of 1.4 mt of large
medium and giant BFT (measuring 73
inches curved fork length or greater) to
be harvested in the northern area, i.e.,
north of 39°18’ N. lat. (off Great Egg
Inlet, NJ) by vessels permitted in the

HMS Angling or Charter/Headboat
category (while fishing recreationally)
(76 FR 39019, July 5, 2011). Earlier this
year, NMFS announced two Angling
category BFT fishery inseason actions,
effective April 2, 2011: a change to the
daily retention limit and closure of the
southern area trophy fishery (76 FR
18416, April 4, 2011). Based on the best
available BFT landings information for
the trophy BFT fishery, NMFS has
determined that the northern area
trophy BFT subquota will be reached by
July 29, 2011. Therefore, through
December 31, 2011, fishing for,
retaining, possessing, or landing large
medium or giant BFT north of 39°18" N.
lat. by persons aboard vessels permitted
in the HMS Angling category and the
HMS Charter/Headboat category (while
fishing recreationally) must cease at
11:30 p.m. local time on July 29, 2011.
Limited catch and release is permissible
as specified under § 635.26(a) and
described below. This action is taken
consistent with the regulations at
§635.28(a)(1). The intent of this closure
is to prevent overharvest of the Angling
category northern area trophy BFT
subquota.

Anglers are reminded that all non-
tournament BFT landed under the
Angling category quota must be reported
within 24 hours of landing either online
at http://www.hmspermits.gov or by
calling (888) 872—8862. In Maryland and
North Carolina, vessel owners must
report their recreational tuna landings at
state-operated reporting stations. For
additional information on these
programs, including reporting station
locations, please call (410) 213-1351
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(Maryland) or (800) 338—7804 (North
Carolina).

Anglers may catch and release (or tag
and release) BFT of all sizes, subject to
the requirements of the catch-and-
release and tag-and-release programs at
§635.26. Anglers are also reminded that
all BFT that are released must be
handled in a manner that will maximize
survivability, and without removing the
fish from the water, consistent with
requirements at § 635.21(a)(1). For
additional information on safe handling,
see the Careful Catch and Release
brochure available at http://
www.nmfs.noaa.gov/sfa/hms/.

If needed, subsequent Angling
category adjustments will be published
in the Federal Register. In addition,
fishermen may call the Atlantic Tunas
Information Line at (888) 872—8862 or
(978) 281-9260, or access http://
www.hmspermits.gov, for updates.

Classification

The Assistant Administrator for
NMFS (AA) finds that it is impracticable

and contrary to the public interest to
provide prior notice of, and an
opportunity for public comment on, this
action for the following reasons:

The regulations implementing the
Consolidated HMS FMP provide for
inseason retention limit adjustments to
respond to the unpredictable nature of
BFT availability on the fishing grounds,
the migratory nature of this species, and
the regional variations in the BFT
fishery. The closure of the northern area
Angling category trophy fishery is
necessary to prevent overharvest of the
Angling category northern area trophy
BFT subquota. NMFS provides
notification of closures by publishing
the notice in the Federal Register, e-
mailing individuals who have
subscribed to the Atlantic HMS News
electronic newsletter, and updating the
information posted on the Atlantic
Tunas Information Line and on http://
www.hmspermits.gov.

These fisheries are currently
underway and delaying this action

would be contrary to the public interest
as it could result in excessive BFT
landings that may result in future
potential quota reductions for the
Angling category. NMFS must close the
northern area trophy BFT fishery before
additional landings of the size BFT
accumulate. Therefore, the AA finds
good cause under 5 U.S.C. 553(b)(B) to
waive prior notice and the opportunity
for public comment. For all of the above
reasons, there is good cause under 5
U.S.C. 553(d) to waive the 30-day delay
in effectiveness.

This action is being taken under 50
CFR 635.28(a)(1), and is exempt from
review under Executive Order 12866.

Authority: 16 U.S.C. 971 et seq. and 1801
et seq.

Dated: July 22, 2011.

Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-19010 Filed 7-26—11; 8:45 am]
BILLING CODE 3510-22-P
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Federal Register
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

7 CFR Part 1493
RIN 0551-AA74

CCC Export Credit Guarantee (GSM-
102) Program

AGENCY: Foreign Agricultural Service
and Commodity Credit Corporation,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
revise and amend the regulations that
administer the Export Credit Guarantee
(GSM-102) Program. Changes in this
proposed rule incorporate program
operational changes and information
from press releases and notices to
participants that have been
implemented since the publication of
the current rule, and include other
administrative revisions to enhance
clarity and program integrity. These
changes should increase program
availability to all participants and
enhance access and encourage sales for
smaller U.S. exporters. The proposed
rule would eliminate provisions for the
Intermediate Export Credit Guarantee
(GSM-103) Program, consistent with the
repeal of authority to operate this
program in the Food, Conservation, and
Energy Act of 2008 (2008 Act).

DATES: Comments concerning this
proposed rule must be received by
September 26, 2011 to be assured

consideration.

ADDRESSES: Comments may be
submitted by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions to submit comments.

e E-Mail: GSMregs@fas.usda.gov.

e Fax:(202) 720-2495, Attention:
“GSM102 Proposed Rule Comments”.

e Hand Delivery, Courier, or U.S.
Postal delivery: Amy Slusher, Deputy
Director, Credit Programs Division, c/o
Public Affairs Division, Foreign

Agricultural Service, U.S. Department of
Agriculture, 1400 Independence Ave.,
SW., Stop 1004, Room 5076,
Washington, DC 20250-1004.
Comments may be inspected at 1400
Independence Avenue, SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. A copy of this
proposed rule is available through the
Foreign Agricultural Service (FAS)
homepage at: http://www.fas.usda.gov/
excredils/exp-cred-guar-new.asp.
FOR FURTHER INFORMATION CONTACT:
Amy Slusher, Deputy Director, Credit
Programs Division; by phone at (202)
720-6211; or by e-mail at:
Amy.Slusher@fas.usda.gov.

SUPPLEMENTARY INFORMATION:

Background

The Commodity Credit Corporation’s
(CCC) Export Credit Guarantee (GSM—
102) Program is administered by the
Foreign Agricultural Service (FAS) of
the U.S. Department of Agriculture
(USDA) on behalf of CCC, pursuant to
program regulations codified at 7 CFR
Part 1493 and through the issuance of
“Program Announcements” and
“Notices to Participants” that are
consistent with this program regulation.
The current regulations became effective
on November 18, 1994. Since that time,
CCC has implemented numerous
operational changes to improve the
efficiency of the program, including an
automated, Internet-based system for
participants and revised program
controls to improve program quality,
reduce costs, and protect against waste
and fraud. Also since that time,
agricultural trade and finance practices
have evolved. This proposed rule is
intended to reflect these changes and to
enhance the overall clarity and integrity
of the program. In addition, the 2008
Act repealed the authority to operate the
GSM-103 Program, and this change is
reflected in the proposed rule.

On December 17, 2008, CCC
published an advance notice of
proposed rulemaking (ANPR) in the
Federal Register (73 FR 76568). This
notice was intended to solicit comments
on improvements and changes to be
made in the implementation and
operation of the GSM—-102 program,
with the intent of improving the GSM-
102 program’s effectiveness and
efficiency. In addition to incorporating
some of the comments received in

response to the ANPR, this proposed
rule incorporates several previous
operational requirements announced by
FAS through notices to participants.
Other supplemental notices to
participants were issued as reminders of
various program requirements or
contained informational requirements
for specific commodities. These notices
are not appropriate for inclusion in the
regulations for the GSM-102 program
but nevertheless remain in effect.

Section-by-Section Analysis

The numbering system of this
proposed rule differs from that in the
current regulation. Several sections have
been added, some sections have been
deleted and others have been reordered.
For the purposes of this discussion, the
numbering of the proposed rule will be
used, except where otherwise indicated.

Subpart A—Restrictions and Criteria
for Export Credit Guarantee Programs

In accordance with section 202 of the
Agricultural Trade Act of 1978 (7 U.S.C.
5622), as amended by section 3101 of
the 2008 Act, this proposed rule would
eliminate provisions for intermediate-
term credit guarantees, also known as
the GSM-103 program. Reference has
been added to the Facility Guarantee
Program (FGP), authorized by section
1542 of the Food, Agriculture,
Conservation, and Trade Act of 1990 (7
U.S.C. 5622 note) (as amended), to
reflect the fact that the restrictions and
criteria in subpart A apply to the FGP.
The regulations for the FGP are found at
subpart C of 7 CFR Part 1493.

In section 1493.4, “Criteria for
country and regional allocations,” CCC
proposes to include regional allocations.
CCC currently announces allocations by
both country and region. The addition
of the regional program concept to the
proposed rule is therefore reflective of
current program operations and appears
throughout the proposed rule.

Subpart B—CCC Export Credit
Guarantee (GSM-102) Program
Operations

Section 1493.20 Definition of Terms

Numerous definitions are proposed to
be added to this section. Certain
definitions would be added to provide
greater clarity to program participants,
and other definitions appearing in this
section have been moved from other
parts of the regulation.
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In section 1493.20(j), a definition of
“Director” has been added. In certain
sections throughout the proposed rule,
“CCC” has been changed to “Director.”
This change was made to provide
participants transparency regarding the
specific official authorized to make
certain program decisions.

Section 1493.20(1) would modify the
definition of “‘eligible interest”
contained in the current rule to be
consistent with the interest coverage
currently specified on the payment
guarantee. CCC’s coverage of interest
will always be limited to the lesser of
the amount calculated using the interest
rate specified between the exporter or
exporter’s assignee and the foreign
financial institution or the amount
calculated using the Treasury bill
investment rate specified on the face of
the payment guarantee. In addition, to
clarify the various types of interest
associated with CCC’s coverage,
definitions have been added for “CCC
late interest” (e), “ordinary interest”
(dd), and ““post-default interest” (gg).

A definition of the “FAS Web site”
would be added in section 1493.20(p).
This Web site will contain all program-
related information and details on
where and by what means participants
must submit information required by
this subpart. CCC proposes no longer to
announce these details through a Notice
to Participants. The “Contacts P/R”
found in section 1493.20(c) of the
current rule would be deleted.

Section 1493.20(r) would add a
definition of a “firm export sales
contract.” The current rule, at section
1493.40, requires that “a firm export
sale must exist before an exporter may
submit an application for a payment
guarantee.” CCC proposes to add this
definition to clarify to participants both
what constitutes a “firm export sale”
and the specific information needed to
meet this requirement.

A new definition of “foreign financial
institution” would be added in section
1493.20(s). A foreign financial
institution is not defined in the current
rule, but is referenced throughout the
current rule as a “foreign bank” that is
able to issue an irrevocable letter of
credit. The new definition would clarify
the basic requirements for foreign
institutions to be eligible to apply for
participation in the program, and also
would permit non-bank foreign
institutions to apply.

The definition of “importer” would
be revised in section 1493.20(y) to
require that the importer be physically
located in the country or region of
destination. Although not specified in
the current rule, CCC now permits an
importer to have a “presence of

business” in the country or region to
meet the requirement that the
“agricultural commodities * * * be
shipped from the United States to the
foreign buyer.” Under this ‘“presence of
business” concept, the importer need
not be located in the country or region
but may contract with another party
(such as an agent) in the country or
region of destination to receive and sell
the goods. Due to the difficulty in
confirming whether an importer has a
legitimate ““presence of business” to act
on its behalf, CCC proposes to eliminate
this practice and would now require the
importer to be physically located in the
country or region of destination.

CCC proposes to add a definition for
“letter of credit account party” in
section 1493.20(aa). CCC currently
permits an entity other than the
importer to request the foreign financial
institution letter of credit be opened, but
in such cases the exporter is required to
notify CCC on the application for
payment guarantee. The “letter of credit
account party” would now be added as
a required field on the application for
payment guarantee (section
1493.70(a)(3)), if this entity is other than
the importer.

Section 1493.30 Information Required
for Exporter Participation

An exporter seeking to participate in
the GSM—-102 program would be
required to submit with its application
for program participation, pursuant to
section 1493.30(a)(ii) and (iii), its Dun
and Bradstreet (DUNS) number and its
Employer Identification Number (EIN)
issued by the Internal Revenue Service.
The DUNS number would be utilized by
CCC to report on entities that are
awarded federal grants, loans, contracts,
and other forms of assistance as
required by the Federal Funding
Accountability and Transparency Act
(FFATA). CCC would utilize the EIN to
confirm that the exporter, as a recipient
of Federal financial assistance, does not
owe an outstanding Federal nontax debt
that is in delinquent status, consistent
with the Debt Collection Improvement
Act of 1996 and the associated
requirements found in 31 CFR 285.13.

Pursuant to section 1493.30(a)(4),
each exporter would be required to
provide a description of the exporter’s
business. The exporter would also be
required to advise CCC whether or not
it meets the definition of a small or
medium enterprise (SME), as defined on
the FAS Web site. Although this
information will not be utilized to
determine an exporter’s eligibility for
program participation, CCC will utilize
it to help target specific countries,
regions and commodities under the

program, and to track new-to-export
businesses and the number of SMEs
assisted by the program. This
information will assist in justifying
budgetary requests and targeting
outreach efforts.

Pursuant to section 1493.30(c),
exporters that have previously qualified
to participate but have not submitted an
application for a payment guarantee for
two consecutive fiscal years would be
required to resubmit all information
required for participation. This
requirement will assist CCC in
maintaining accurate exporter records.

Section 1493.40 Information Required
for U.S. Financial Institution
Participation and Section 1493.50
Information Required for Foreign
Financial Institution Participation

Under the proposed rule, these
sections would be new provisions.
Currently, requirements for U.S. and
foreign financial institutions are
specified on the FAS Web site; however,
CCC has determined that these
requirements are more appropriately
addressed in the rulemaking process.
Similar to the requirements for exporter
participation, both U.S. and foreign
financial institutions would be required
to re-apply if they do not utilize the
program for two consecutive fiscal
years. U.S. financial institutions, like
exporters, would be required to provide
their DUNS and EIN numbers for
purposes of compliance with FFATA
and the Debt Collection Improvement
Act of 1996.

Section 1493.60 Certifications
Required for Program Participation

This section would revise the
certifications required of all exporters
and U.S. and foreign financial
institution program participants, to
make them consistent with U.S.
Government requirements. OMB
Guidelines to Agencies on Government-
wide Debarment and Suspension
(Nonprocurement) (2 CFR 180.335)
require all participants in the primary
tier of a covered transaction to provide
certain information to a Federal agency
before entering into a transaction with
that agency. Such required information
would now be reflected in the
certifications set forth in section
1493.60(a)(1) through (4). Proposed new
certifications in section 1493.60(a)(5)
through (7) would assist in meeting the
requirements of 31 CFR 285.13
(“Barring delinquent debtors from
obtaining Federal loans or loan
insurance or guarantees”). Exporters
and U.S. and foreign financial
institutions would certify that they do
not have any outstanding nontax debt to
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the United States that is in delinquent
status, nor do any persons controlling or
controlled by the applicant.

Under the proposed rule, U.S. and
foreign financial institutions would be
required to make two additional
certifications (section 1493.60(b))
asserting their compliance with all
regulatory requirements and U.S. anti-
money laundering and terrorist
financing statutes. The purpose of these
certifications is to ensure that CCC is
dealing only with responsible entities
that are in compliance with all relevant
U.S. laws and regulations.

Exporters and U.S. and foreign
financial institution program
participants would also be required to
re-assert these certifications when
submitting documentation to CCC under
this subpart.

Section 1493.80 Certification
Requirements for Obtaining the
Payment Guarantee

The proposed rule sets forth a new
certification at section 1493.80(d) to
require the exporter to confirm that the
importer (and intervening purchaser, if
applicable) in the transaction is not
excluded or disqualified from
participation in U.S. government
programs through either the Excluded
Parties List System (EPLS) or the
Specially Designated Nationals list of
the Office of Foreign Assets Control
(OFAQC) of the U.S. Department of the
Treasury. These lists are defined
(including Web site addresses) at
sections 1493.20(m) and (cc),
respectively, and contain individuals
and entities that are not eligible to
participate in U.S. government
procurement and non-procurement
programs or are otherwise excluded
based on applicable federal laws.
Pursuant to 2 CFR 417.222(a),
concerning U.S. Department of
Agriculture nonprocurement debarment
and suspension, “‘the U.S. exporter or
U.S. financial institution would be
prohibited from entering into, at the first
lower tier, an agreement with an
importer (or intervening purchaser) or
foreign bank * * * with an entity that
appears on the EPLS as excluded or
disqualified.” To meet this requirement,
and to ensure that the exporter or U.S.
financial institution does not enter into
a transaction with a prohibited entity on
the OFAC list, the exporter must certify
at the time of application that neither
the importer nor intervening purchaser
is excluded by either list. This will
necessarily require the exporter to check
both the EPLS and OFAC lists to ensure
these entities are not listed.

Section 1493.90 Terms and
Requirements of the Foreign Financial
Institution Letter of Credit and Related
Obligation

Under the proposed rule, this section
would be a new provision. In section
1493.90(a), CCC describes requirements
applicable to the foreign financial
institution letter of credit. In recent
foreign financial institution defaults,
CCC’s ability to recover has, on
occasion, been adversely affected
because GSM-102 guaranteed debt was
determined, in foreign jurisdictions of
certain defaulting obligors, not to be
“trade finance”” and therefore subject to
less favorable restructuring terms. In an
attempt to bolster CCC’s position in
future restructurings, section
1493.90(a)(1) would now require the
letter of credit to contain a specific
statement describing the obligation as
trade finance debt. Similar language has
been adopted by export credit agencies
in other countries that have faced
similar treatment in recent foreign bank
debt restructurings.

Additionally, it has been necessary for
CCC to accelerate claims payment to
U.S. financial institutions and exporters
so that CCC could negotiate
restructuring terms for all GSM-102
debt directly with the foreign obligors.
To ensure that there is no future issue
affecting CCC’s ability to accelerate
claims payments, the letter of credit or
related obligation would now be
required to include an acceleration
clause, as provided in section
1493.90(a)(2).

CCC has determined that the
documents submitted for payment
under the foreign financial institution
letter of credit and/or related obligation
should be consistent with the
requirements of such foreign financial
institution letter of credit and/or related
obligation, to ensure that the default
was not based on failure to comply with
the underlying terms of the sale. CCC
has added this requirement in section
1493.90(a)(3).

Section 1493.100 Terms and
Requirements of the Payment Guarantee

Several modifications have been made
to this section in the proposed rule. The
reference to “final date to export” has
been converted to a definition and now
appears in section 1493.20(q). CCC
proposes to eliminate the “grace period”
that currently extends this date one
month past the contractual shipping
deadline. Over the past several years,
CCC has reduced the maximum
shipping period allowed in an attempt
to reduce the problem of exporters over-
registering immediately after allocations

are announced. By reducing the
shipping period CCC hopes to maintain
availability of allocations throughout
the fiscal year, thus increasing program
availability to all participants. In this
context, CCC believes the one month
grace period is unnecessary, and it
would be eliminated.

In section 1493.100(d), CCC proposes
to limit reserve coverage to a maximum
of five (5) percent of the transaction’s
port value to accommodate the upward
loading tolerance. Exporters have
increasingly been reserving coverage for
larger amounts, which encumbers the
allocation and reduces the amount
available to other participants. Further,
the delay in determining whether
reserve coverage will be utilized or
released back to the allocations creates
delays in determining CCC’s exact
liability under a guarantee. Therefore, in
addition to capping the amount of
reserve coverage that will be granted,
CCC proposes to require exporters to file
an amendment to the payment
guarantee to utilize such coverage
within 15 calendar days of the last
export under the payment guarantee. If
such amendment is not filed within this
timeframe, CCC would automatically
cancel the reserve coverage.

The proposed rule would add new
section 1493.100(e) on ‘“Prohibited
transactions.” In general, these
prohibitions follow the certification
requirements found in section 1493.80.
The purpose of this new section is to
give additional legal recourse to CCC if
an exporter violates any of the required
certifications. CCC would specifically
prohibit coverage of transactions that
have already been guaranteed by CCC
under another payment guarantee
(section 1493.100(e)(6)). Although this
prohibition is implicit in the current
rule, CCC has determined to make such
prohibition explicit. If a default were to
occur under this scenario, CCC could
receive identical claims for payment
from multiple exporters or assignees.
Section 1493.100(e)(6) is specifically
intended to avoid this result.

Section 1493.100(f) would institute a
new requirement that the foreign
financial institution letter of credit be
issued within 30 calendar days
following the date of export under a
payment guarantee. It has become an
increasingly common practice under the
GSM-102 Program for exporters to
obtain a payment guarantee without a
foreign financial institution letter of
credit in place in connection with the
sale for an extended period of time after
exports have occurred. This is often an
indication that an exporter has not
confirmed that the foreign financial
institution is willing to issue the letter
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of credit underlying the transaction, and
is instead submitting the registration to
garner a portion of the allocation. CCC
expects that prior to registering an
export sale the exporter has worked
with the importer and foreign financial
institution on the details of the
financing, even though the letter of
credit may not be in place at that time.
CCC has surveyed financial institutions
on this issue and has determined that 30
calendar days from the date of export is
a reasonable timeframe for issuance of
the letter of credit. CCC would annul
coverage for any exports where this
requirement is not met.

In response to the large number of
amendment requests routinely
submitted to CCC, section 1493.100(h)
has been modified to permit CCC to
charge a fee for amendments over and
above the normal guarantee fee to offset
the administrative costs of processing
amendments. CCC also may, at its
discretion, request documentation from
the exporter to justify the amendment,
with a view to reducing what CCC
considers unwarranted amendment
requests. Additionally, consistent with
the new certification requirements
related to the EPLS and OFAC lists,
exporters (or their assignees) will be
required to resubmit these certifications
any time the payment guarantee is
amended to change the foreign financial
institution.

Section 1493.110 Guarantee Fees

In response to the problems
associated with high demand for certain
GSM-102 country and region
allocations, several participants have
suggested that CCC implement a
competitive process, akin to an auction,
whereby exporters would be required to
bid on coverage. CCC agrees that such
a process may be an economically
efficient way to allocate coverage when
demand for coverage exceeds supply.
Therefore, proposed section
1493.110(a)(2) would include this
option for determining fees. If
operational, details of this process
would be made available on the FAS
Web site. CCC could implement this
option at its discretion and would notify
participants via the FAS Web site if it
chose to apply this optional method.

CCC also proposes to modify its
policy on fee refunds. Currently, once
CCC advises an exporter of acceptance
of its application(s) (prior to processing
the applications and providing the
exporter a GSM number), the exporter
can determine not to utilize the
coverage and CCC will refund the
exporter’s fees. It has become
increasingly common for exporters to
apply for coverage and then

subsequently cancel large portions of
their submitted applications. In such
instances this coverage could have been
utilized by other exporters, and CCC
loses the opportunity to support
additional export sales. In an attempt to
curtail this practice, once CCC has
notified an exporter that its application
has been accepted, CCC will not refund
the fees on such application if the
exporter elects to withdraw it.

Section 1493.120 Assignment of the
Payment Guarantee

Under section 1493.120(c), assignees
would now be required to make two
certifications when submitting the
notice of assignment: (1) The foreign
financial institution is not excluded or
otherwise disqualified from program
participation, and (2) the information
provided to CCC at the time of
qualification as an assignee has not
changed. The certification on the foreign
financial institution found in section
1493.120(c)(1) is consistent with the
requirement of the exporter to make a
similar certification related to the
importer (see discussion of section
1493.80). Further, as is the case with the
requirement for exporters, CCC believes
it is appropriate that the U.S. financial
institution certify with each assignment
that the information and certifications
provided to CCC at time of approval for
participation are accurate.

CCC proposes to modify some of the
bases for a determination that a U.S.
financial institution may be ineligible to
receive assignment of a payment
guarantee. The proposed rule would
delete the current provision of section
1493.140(b)(1) that requires the
financial institution to be in sound
financial condition. The underlying
statutory requirement imposing such
ineligibility was repealed in the Federal
Agriculture Improvement and Reform
Act of 1996 (Pub. L. 104-127). CCC
proposes to make a U.S. financial
institution ineligible to receive an
assignment if it does not meet the
qualification requirements found in
section 1493.40(a) and certified in
1493.120(c)(2) at the time of the
assignment.

At the request of U.S. financial
institution participants, CCC proposes
to add a provision to allow the assignee
(or exporter, if the payment guarantee is
unassigned) to include obligations
guaranteed by CCC in a repurchase
agreement (section 1493.120(f) and as
defined in section 1493.20(kk)).
Permitting the sale of these obligations
as part of a repurchase agreement would
allow the assignee to temporarily
improve its liquidity position and thus
increase the amount of credit available

for the assignee to support additional
U.S. exports. Although CCC will not
approve repurchase agreements, the
assignee (or exporter) must notify CCC
when CCC-guaranteed obligations are
included in a repurchase agreement by
supplying the information specified in
section 1493.120(f)(2). Failure of the
assignee (or exporter) to comply with
the requirements in section 1493.120(f)
will result in CCC annulling coverage
under the payment guarantee.

Section 1493.130 Evidence of Export

CCC proposes to make several
modifications to the requirements for
evidence of export (EOE) reports.
Several items that are currently
contained in notices to participants
have been incorporated into section
1493.130(a). CCC also proposes to add
“destination country” as required
information in the EOE. Collection of
this information will provide CCC data
on the specific countries to which
GSM-102 commodities are shipped
under regional programs, thus assisting
in targeting of programming and
prioritizing of CCC activities.

The time limit for submission of EOE
reports would be modified, and CCC
proposes to add new rules regarding
failure to submit EOEs on time. It has
become increasingly important for CCC
to receive EOEs in a timely manner for
both budgetary and policy purposes.
However, it has also become
increasingly common for exporters to
fail to submit EOEs within the
timeframe specified in the current
regulations. Therefore, CCC would now
require that all EOEs be submitted to
CCC within 10 calendar days of the date
of export (section 1493.130(b)(1)). CCC
also proposes to add a requirement that
the exporter must notify CCC no later
than the final date to export if the
exporter determines not to make any
shipments under the payment guarantee
(section 1493.130(b)(2)). Because there
are sometimes legitimate circumstances
that prevent an exporter from meeting
these filing deadlines, CCC proposes in
section 1493.130(b)(3) to allow the
exporter to request an extension of the
filing deadline. Any extension must be
requested prior to the filing deadline
and must be accompanied by an
explanation as to why the extension is
needed.

Given the importance of CCC
receiving EOEs in a timely manner, CCC
proposes to impose new consequences
for failure to submit EOEs within the
required timeframe. Under section
1493.130(c), exporters who do not
submit EOE reports as required would
be prohibited from receiving any new
payment guarantees until they are fully
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in compliance with the requirements of
section 1493.130(b).

Section 1493.140 Certification
Requirements for the Evidence of Export

CCC proposes several changes to the
certifications required with submission
of the evidence of export report (EOE).
The certification found in section
1493.90(b) of the current regulation, to
attest that “agricultural commodities of
the grade, quality and quantity called
for in the exporter’s contract with the
importer have been exported to the
country specified on the payment
guarantee” would be removed, and as
noted in the explanation of section
1493.90, a requirement added that the
commodity grade and quality specified
in the foreign financial institution letter
of credit be consistent with the
commodity grade and quality specified
in the firm export sales contract. CCC
would also eliminate the certification
currently in section 1493.90(c)
specifying that “a letter of credit has
been opened in favor of the exporter by
the foreign bank shown in the payment
guarantee to cover the port value of the
commodity exported.” This certification
often keeps exporters from submitting
EOEs on time, if the letter of credit has
not been opened and therefore the
exporter cannot make this certification.
CCC has removed this certification to
avoid delays in submitting EOE reports.
As explained previously, CCC proposes
no longer to provide coverage of any
exports where the foreign financial
institution letter of credit is issued more
than 30 calendar days after the date of
export (section 1493.100(f)(3)). Given
this new requirement, the certification
related to the letter of credit would no
longer be necessary.

CCC proposes to add a new
certification in section 1493.140(c): if
the payment guarantee has not been
assigned to an approved U.S. financial
institution by the time of submission of
the EOE, the exporter would be required
to certify that the foreign financial
institution issuing the letter of credit is
not excluded or disqualified from
participation in U.S. government
programs through either the EPLS or
OFAC Specially Designated Nationals
(SDN) lists. There is no requirement for
an exporter to assign the payment
guarantee. Because this certification is
required of the U.S. financial institution
when submitting the notice of
assignment, including it with the EOE
certifications will ensure that this
certification is made even when the
exporter determines not to assign the
payment guarantee.

Section 1493.160 Notice of Default

CCC proposes to change the
timeframe for the exporter or exporter’s
assignee to submit a notice of default
(NOD) to CCC, reducing it from the
current ten (10) calendar days to five (5)
business days. By reducing this
timeframe CCC hopes to mitigate the
impact of any defaults, as the primary
purpose of the NOD is to allow CCC to
immediately prohibit additional
transactions with the foreign financial
institution in default. CCC also proposes
to require two additional pieces of
information with the notice of default:
(1) A copy of the foreign financial
institution’s repayment schedule
(section 1493.160(a)(5)) and (2) any
correspondence with the foreign
financial institution regarding the
default (section 1493.160(a)(7)). The
repayment schedule will give CCC an
accurate accounting of when future
payments are coming due (and hence,
when additional defaults may be
expected), and the correspondence may
provide CCC additional information that
is helpful in restructuring the debt with
the defaulting institution.

Under the proposed rule, CCC would
add new section 1493.160(c), “Impact of
a default on other existing payment
guarantees.” The existing regulation is
silent on potential CCC actions related
to outstanding payment guarantees once
a foreign financial institution defaults.
As a result, exporters may obtain a letter
of credit or continue to export under an
existing guarantee even after the foreign
financial institution issuing the letter of
credit has defaulted, thus potentially
increasing CCC’s exposure. The
proposed rule therefore would prescribe
a specific policy that CCC will notify the
impacted exporters and withdraw
coverage of any shipments that occur
after the exporter receives this
notification where the letter of credit
has been or will be issued by the
defaulting foreign financial institution.
The exporter will be given the option to
find another foreign financial institution
to issue a letter of credit for the balance
of the guarantee, or CCC would cancel
that portion of the guarantee allocable to
unshipped amounts and refund that
portion of the guarantee fee to the
exporter.

Section 1493.170 Claims for Default

As would similarly be required in
conjunction with a notice of default,
CCC also proposes to require, under
section 1493.170(a)(3), a copy of the
foreign financial institution’s repayment
schedule as a claims document. Under
section 1493.170(a)(4), CCC would also
require the claimant to provide a

description of any payments received
prior to claim and any insurance
proceeds, securities or collateral
arrangements that may be realized upon
that are in any way associated with the
debt with respect to which the claim is
filed. Because any such payments or
instruments are deemed recoveries and
must be remitted to CCC for pro-rata
sharing, CCC proposes to require them
to be declared concurrently with
submission of any claim.

Proof of entry, as defined in section
1493.150, would be added as a required
claims document. Although CCC
already has the authority to request
proof of entry documentation from the
exporter, the proliferation of regional
programs under GSM-102 has raised
concerns as to the entry point of the
commodities covered by the payment
guarantee. Rather than request this
documentation from exporters on an ad
hoc basis, CCC proposes to require it
with all submitted claims. Failure to
demonstrate proof of entry into the
country or region specified on the
payment guarantee would result in
denial of the claim by CCC.

CCC also proposes to add new section
1493.170(b), “Additional documents.”
At times, the required claims documents
may not provide sufficient information
for CCC to determine that a claim is in
“good order,” and the claim may
therefore be denied. This provision
would give the exporter or the
exporter’s assignee the right to submit
additional documentation to CCC to
support a claim if the claim has been
denied.

Section 1493.180 Payment for Default

In section 1493.180(b), CCC would
clarify that its liability with respect to
any defaulted payments will be reduced
by any payments received or funds
realized from insurance, security or
collateral arrangements prior to claim by
the exporter or the exporter’s assignee.
Although this is inherent under the
current terms of the guarantee, it is not
specifically stated in the current
regulation.

In section 1493.180(c), CCC proposes
to modify the time requirement for
making claims payments. The proposed
rule would allow CCC 15 business days
(from the date of receiving a claim in
good order) to make a claim payment
before late interest would begin to
accrue in favor of the exporter or the
exporter’s assignee. Upon receipt of a
claim, CCC must review all of the claims
documents to ensure they are compliant
with the program regulations; enter the
claims data into CCC’s GSM System;
provide final claims documents to a
CCC Certifying Officer for review and
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certification; and disburse the payment
to the claimant. It is not possible for
CCC to complete all of these tasks
within the one day currently required in
the regulations—resulting in payment of
late interest by CCC on every claim. The
U.S. Office of Management and Budget’s
final rule on, and codification of,
Prompt Payment Act regulations (5 CFR
Part 1315), only requires, unless
otherwise specified, Federal agencies to
pay their bills within 30 days of the date
of receipt of a proper invoice.

CCC proposes to modify the provision
on accelerated payments in section
1493.180(d). In order for CCC to
accelerate a claim payment to the
exporter or assignee, the exporter or
assignee must accelerate the payments
due from the foreign financial
institution and file all claims documents
required in section 1493.170(a).
Although this is currently understood
and practiced by claimants, CCC
believes it is appropriate to specify
these requirements as part of the
regulation.

Section 1493.190 Recovery of
Defaulted Payments

In section 1493.190(b), CCC proposes
to exclude from the meaning of the term
“recoveries” the transfer of funds
between CCC, the exporter and the
exporter’s assignee. Under certain
circumstances, the U.S. financial
institution taking assignment of the
GSM-102 payment guarantee may be
unwilling to take risk on the uncovered
portion of the transaction. As a result,
under such circumstances, the exporter
may retain this risk. The current
regulation, by use of the phrase “or any
source whatsoever,” dictates that the
flow of funds between the exporter and
the assignee under such an arrangement
must occur prior to a default, because
any transfer of funds after a default is
considered a “recovery.”

CCC’s primary interest is in
maintaining a risk-share partner in the
GSM-102 transaction such that either
the exporter or exporter’s assignee
carries the risk for the uncovered
portion of the export sale. It is irrelevant
to CCC when any proceeds are shared
between these parties. Therefore, CCC
proposes to add a clarification that
payments between CCC, the exporter, or
the exporter’s assignee are not
considered recoveries and therefore
need not be paid to CCC. This change
would allow the exporter and the
assignee greater flexibility in structuring
the transaction between themselves in
instances where the assignee does not
wish to take risk on the uncovered
portion of the transaction.

Consistent with the proposed new
section 1493.170(a)(4), which would
require the claimant to provide a
description of any payments received
prior to claim or any insurance,
securities or collateral arrangements that
may be realized upon that are in any
way associated with the debt with
respect to which the claim is filed. CCC
proposes to clarify in section
1493.190(b)(1) that any monies derived
through payments of insurance or the
liquidation of any securities or collateral
are also considered recoveries and must
be paid to CCC.

CCC has added examples of what
actions by the exporter or the exporter’s
assignee constitute “cooperation” in
recoveries in section 1493.190(f).
Although these actions are not
precluded under the current regulation,
they have been added in the proposed
rule to provide exporters and assignees
an illustration of possible cooperative
efforts that may be required of
participants in the course of recoveries.

Section 1493.200 Dispute Resolution
and Appeals

CCC proposes to add this new section.
As previously noted, the proposed rule
would clarify instances throughout the
regulation in which the Director of the
Credit Programs Division, FAS, is
authorized to make determinations with
respect to the GSM-102 program. In
conjunction with this change, CCC
proposes to add specific procedures
pursuant to which program participants
may appeal decisions made by the
Director. In addition to affording
specific appeal rights to participants,
this section also specifies certain
responsibilities of participants during
and after the appeal process. The
addition of these procedures will
provide clarity to participants regarding
their rights to appeal adverse decisions.

Executive Order 12866

This proposed rule is issued in
conformance with Executive Order
12866. It has been determined to be not
significant for the purposes of Executive
Order 12866 and was not reviewed by
OMB. A cost-benefit assessment of this
rule was not completed.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988.
This rule would not preempt State or
local laws, regulations, or policies
unless they present an irreconcilable
conflict with this rule. Before any
judicial action may be brought
concerning the provisions of this rule,
the appeal provisions of 7 CFR 1493.200

would need to be exhausted. This rule
would not be retroactive.

Executive Order 12372

This program is not subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. See the notice
related to 7 CFR Part 3015, subpart V,
published at 48 FR 29115 (June 24,
1983).

Executive Order 13132

This proposed rule has been reviewed
under Executive Order 13132,
“Federalism.” The policies contained in
this proposed rule do not have any
substantial direct effect on States, on the
relationship between the Federal
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, nor does this
proposed rule impose substantial direct
compliance costs on State and local
governments. Therefore, consultation
with the States is not required.

Executive Order 13175

The United States has a unique
relationship with Indian Tribes as
provided in the Constitution of the
United States, treaties, and Federal
statutes. On November 5, 2009,
President Obama signed a Memorandum
emphasizing his commitment to
“regular and meaningful consultation
and collaboration with tribal officials in
policy decisions that have tribal
implications including, as an initial
step, through complete and consistent
implementation of Executive Order
13175.” This proposed rule has been
reviewed for compliance with E.O.
13175 and CCC worked directly with
the Office of Tribal Relations in the
rule’s development. The policies
contained in this proposed rule do not
have tribal implications that preempt
tribal law.

Regulatory Flexibility Act

The Regulatory Flexibility Act does
not apply to this rule because CCC is not
required by 5 U.S.C. 553 or any other
law to publish a notice of proposed
rulemaking with respect to the subject
matter of this rule.

Environmental Assessment

CCC has determined that this
proposed rule does not constitute a
major State or Federal action that would
significantly affect the human or natural
environment. Consistent with the
National Environmental Policy Act
(NEPA), 40 CFR 1502.4, ‘“Major Federal
Actions Requiring the Preparation of
Environmental Impact Statements’” and
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the regulations of the Council on
Environmental Quality, 40 CFR Parts
1500-1508, no environmental
assessment or environmental impact
statement will be prepared.

Unfunded Mandates

This proposed rule does not impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA). Therefore,
this rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Paperwork Reduction Act of 1995

In accordance with the Paperwork
Reduction Act of 1995, CCC is
requesting comments from all interested
individuals and organizations on a
proposed revision to the currently
approved information collection for this
program. This revision includes the
proposed change in information
collection activities related to the
regulatory changes in this proposed
rule.

Title: CCC Export Credit Guarantee
Program (GSM-102).

OMB Control Number: 0551-0004.

Type of Request: Revision of a
currently approved information
collection.

Abstract: This information collection
is required to support the existing
regulations and proposed changes to 7
CFR Part 1493, subpart B, “CCC Export
Credit Guarantee (GSM-102) Program
Operations,” which establishes the
requirements for participation in CCC’s
GSM-102 program. This revised
collection incorporates the additional
estimated burden to program
participants as a result of certain new
requirements in this proposed rule for
(1) Exporter, U.S. and foreign financial
institution qualification; (2) applications
for payment guarantees; (3) notices of
assignment; (4) repurchase agreements;
(5) evidence of export reports; (6)
submission of claims for default; and (7)
appeals. This revision also reflects an
increase in program activity since the
last approval. This information
collection is necessary for CCC to
manage, plan and evaluate the program
and to ensure the proper and judicious
use of government resources.

Estimate of Burden: The public
reporting burden for this collection of
information is estimated to average 0.47
hours per response.

Respondents: U.S. exporters, U.S.
financial institutions, and foreign
financial institutions.

Estimated Number of Respondents:
180 per year.

Estimated Number of Responses per
Respondent: 40 per year.

Estimated Total Annual Burden on
Respondents: 3,377 hours.

Comments on this information
collection may be submitted to CCC in
accordance with the instructions for
submitting comments to this proposed
rule. All comments received in response
to this notice will be a matter of public
record.

E-Government Act Compliance

CCC is committed to complying with
the E-Government Act to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services and for other purposes. The
forms, regulations, and other
information collection activities
required to be utilized by a person
subject to this rule are available at:
http://www.fas.usda.gov.

Title 7—Agriculture

List of Subjects in 7 CFR Part 1493

Agricultural commodities, Exports.

For the reasons stated in the
preamble, CCC proposes to amend 7
CFR Part 1493 as follows:

PART 1493—CCC EXPORT CREDIT
GUARANTEE PROGRAMS

1. The authority citation for 7 CFR
Part 1493 continues to read as follows:

Authority: 7 U.S.C. 5602, 5622, 5661—
5664, 5676; 15 U.S.C. 714b(d), 714c(f).

2. Subpart A is revised to read as
follows:

Subpart A—Restrictions and Criteria for

Export Credit Guarantee Program

Sec.

1493.1 General statement.

1493.2 Purposes of programs.

1493.3 Restrictions on programs and cargo
preference statement.

1493.4 Criteria for country and regional
allocations.

1493.5 Criteria for agricultural commodity
allocations.

Subpart A—Restrictions and Criteria
for Export Credit Guarantee Programs

§1493.1 General statement.

This subpart sets forth the restrictions
that apply to the issuance and use of
payment guarantees under the
Commodity Credit Corporation (CCC)
Export Credit Guarantee (GSM—102)
Program and Facility Guarantee Program
(FGP), the criteria considered by CCC in
determining the annual allocations of
payment guarantees to be made
available with respect to each
participating country and region, and

the criteria considered by CCC in the
review and approval of proposed
allocation levels for specific U.S.
agricultural commodities to these
countries and regions.

§1493.2 Purposes of programs.

CCC may use payment guarantees:

(a) To increase exports of U.S.
agricultural commodities and expand
access to trade finance;

(b) To compete against foreign
agricultural exports;

(c) To assist countries, particularly
developing countries and emerging
markets, in meeting their food and fiber
needs;

(d) To establish or improve facilities
and infrastructure in emerging markets
to expand exports of U.S. agricultural
commodities; and

(e) For such other purposes as the
Secretary of Agriculture determines
appropriate.

§1493.3 Restrictions on programs and
cargo preference statement.

(a) Restrictions on use of payment
guarantees. (1) Payment guarantees
authorized under these regulations shall
not be used for foreign aid, foreign
policy, or debt rescheduling purposes.

(2) CCC shall not make payment
guarantees available in connection with
sales of agricultural commodities to any
country that the Secretary determines
cannot adequately service the debt
associated with such sales.

(b) Cargo preference laws. The
provisions of the cargo preference laws
do not apply to export sales with respect
to which payment guarantees are issued
under this program.

§1493.4 Criteria for country and regional
allocations.

The criteria considered by CCC in
reviewing proposals for country and
regional allocations will include, but
not be limited to, the following:

(a) Potential benefits that the
extension of payment guarantees would
provide for the development, expansion,
or maintenance of the market for
particular U.S. agricultural commodities
in the importing country;

(b) Financial and economic ability
and/or willingness of the country whose
financial institution obligation is
guaranteed by CCC (“‘country of
obligation”) to adequately service CCC
guaranteed debt;

(c) Financial status of participating
financial institutions in the country of
obligation as it would affect their ability
to adequately service CCC guaranteed
debt;

(d) Political stability of the country of
obligation as it would affect its ability
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and/or willingness to adequately service
CCC guaranteed debt; and

(e) Current status of debt either owed
by the country of obligation or by the
participating foreign financial
institutions to CCC or to lenders
protected by CCC’s guarantees.

§1493.5 Criteria for agricultural
commodity allocations.

The criteria considered by CCC in
determining U.S. commodity allocations
within a specific country or regional
allocation will include, but not be
limited to, the following:

(a) Potential benefits that the
extension of payment guarantees would
provide for the development, expansion
or maintenance of the market in the
importing country for the particular U.S.
agricultural commodity under
consideration;

(b) The best use to be made of the
payment guarantees in assisting the
importing country in meeting its
particular needs for food and fiber, as
may be determined through
consultations with private buyers and/
or representatives of the government of
the importing country;

(c) Evaluation, in terms of program
purposes, of the relative benefits of
providing payment guarantee coverage
for sales of the U.S. agricultural
commodity under consideration
compared to providing coverage for
sales of other U.S. agricultural
commodities.

3. Subpart B is revised to read as
follows:

Subpart B—CCC Export Credit Guarantee
(GSM-102) Program Operations

Sec.

1493.10 General statement.

1493.20 Definition of terms.

1493.30 Information required for exporter
participation.

1493.40 Information required for U.S.
financial institution participation.

1493.50 Information required for foreign
financial institution participation.

1493.60 Certification requirements for
program participation.

1493.70 Application for payment guarantee.

1493.80 Certification requirements for
obtaining payment guarantee.

1493.90 Terms and requirements of the
foreign financial institution letter of
credit and related obligation.

1493.100 Terms and requirements of the
payment guarantee.

1493.110 Guarantee fees.

1493.120 Assignment of the payment
guarantee.

1493.130 Evidence of export.

1493.140 Certification requirements for the
evidence of export.

1493.150 Proof of entry.

1493.160 Notice of default.

1493.170 Claims for default.

1493.180 Payment for default.

1493.190 Recovery of defaulted payments.
1493.192 Dispute resolution and appeals.
1493.195 Miscellaneous provisions.

Subpart B—CCC Export Credit
Guarantee Program (GSM-102)
Operations

§1493.10 General statement.

(a) Overview. This subpart contains
the regulations governing the operations
of the Export Credit Guarantee (GSM—
102) Program. The GSM—102 program of
the Commodity Credit Corporation
(CCC) was developed to expand U.S.
agricultural exports by making available
payment guarantees to encourage U.S.
private sector financing of foreign
purchases of U.S. agricultural
commodities on credit terms. The
payment guarantee issued under GSM—
102 is an agreement by CCC to pay the
exporter, or the U.S. financial
institution that may take assignment of
the payment guarantee, specified
amounts of principal and interest in
case of default by the foreign financial
institution that issued the letter of credit
for the export sale covered by the
payment guarantee. Under GSM—-102,
payment guarantees are issued for terms
of up to three years. The program
operates in a manner intended not to
interfere with markets for cash sales and
is targeted toward those countries that
have sufficient financial strength so that
foreign exchange will be available for
scheduled payments. In providing this
program, CCC seeks to expand and/or
maintain market opportunities for U.S.
agricultural exporters and assist long-
term market development for U.S.
agricultural commodities.

(b) Program administration. The
GSM-102 program will be administered
under the direction of the General Sales
Manager and Vice President, CCC,
pursuant to this part and any Program
Announcements issued by CCC
pursuant to, and not inconsistent with,
this part. From time to time, CCC may
issue a Notice to Participants on the
FAS Web site reminding participants of
the requirements of this subpart, or
clarifying provisions of this subpart.
Information regarding specific points of
contact for the public, including names,
addresses, and telephone and facsimile
numbers of particular USDA or CCC
offices, will be available on the Foreign
Agricultural Service (FAS) Web site.

(c) Country and regional program
announcements. From time to time,
CCC will issue a Program
Announcement on the FAS Web site to
announce a GSM—102 program for a
specific country or region. The Program
Announcement for a country or region
will designate specific U.S. agricultural

commodities or products thereof, or
designate that all eligible commodities
are available under the announcement.
The Program Announcement will
contain any requirements applicable to
that country or region as determined by
CCC.

§1493.20 Definition of terms.

Terms set forth in this part, on the
FAS Web site (including in Program
Announcements and Notices to
Participants), and in any CCC-originated
documents pertaining to the GSM—-102
program will have the following
meanings:

(a) Affiliate. Entities or persons are
affiliates of each other if, directly or
indirectly, either one controls or has the
power to control the other or a third
person controls or has the power to
control both. Control may include, but
is not limited to: interlocking
management or ownership; identity of
interests among family members; shared
facilities and equipment; common use
of employees; or a business entity which
has been organized following the
exclusion of a person from eligibility to
enter into certain procurement or non-
procurement transactions with the U.S.
Government that has the same or similar
management, ownership, or principal
employees as the excluded person.

(b) Assignee. A U.S. financial
institution that has obtained the legal
right to make claim and receive the
payment of proceeds under the payment
guarantee.

(c) Business day. Days during which
employees of the U.S. Department of
Agriculture in the Washington, DC.,
metropolitan area are on official duty
during normal business hours.

(d) CCC. The Commodity Credit
Corporation, an agency and
instrumentality of the United States
within the Department of Agriculture,
authorized pursuant to the Commodity
Credit Corporation Charter Act (15
U.S.C. 714 et seq.), further specifically
authorized to carry out the GSM-102
Program pursuant to section 202 of the
Agricultural Trade Act of 1978, as
amended, and subject to the general
supervision and direction of the
Secretary of Agriculture.

(e) CCC late interest. Interest payable
by CCC pursuant to § 1493.180(c).

(f) Cost and Freight (CFR). A
customary trade term, as defined by the
International Chamber of Commerce,
Incoterms (current revision), indicating
that the seller delivers when the goods
pass the ship’s rail in the port of
shipment, and the seller pays the cost
and freight necessary to bring the goods
to the named port of destination.
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(g) Cost Insurance and Freight (CIF).
A customary trade term, as defined by
the International Chamber of Commerce,
Incoterms (current revision), indicating
that the seller delivers when the goods
pass the ship’s rail in the port of
shipment, and the seller pays the cost
and freight necessary to bring the goods
to the named port of destination, as well
as the marine insurance.

(h) Date of export. One of the
following dates, depending upon the
method of shipment: the on-board date
of an ocean bill of lading or the on-
board ocean carrier date of an
intermodal bill of lading; the on-board
date of an airway bill; or, if exported by
rail or truck, the date of entry shown on
an entry certificate or similar document
issued and signed by an official of the
Government of the importing country.

(i) Date of sale. The earliest date on
which a firm export sales contract exists
between the exporter, or an intervening
purchaser, if applicable, and the
importer.

(j) Director. The Director, Credit
Programs Division, Office of Trade
Programs, Foreign Agricultural Service,
or designee.

(k) Discounts and allowances. Any
consideration provided directly or
indirectly, by or on behalf of the
exporter or an intervening purchaser, to
the importer in connection with a sale
of an agricultural commodity, above and
beyond the commodity’s value, stated
on the appropriate FOB, FAS, CFR or
CIF basis. Discounts and allowances
include, but are not limited to, the
provision of additional goods, services
or benefits; the promise to provide
additional goods, services or benefits in
the future; financial rebates; the
assumption of any financial or
contractual obligations; commissions
where the buyer requires the exporter to
employ and compensate a specified
agent as a condition of concluding the
export sale; the whole or partial release
of the importer from any financial or
contractual obligations; or settlements
made in favor of the importer for quality
or weight.

(1) Eligible interest. The amount of
interest that CCC agrees to pay the
exporter or the exporter’s assignee in the
event that CCC pays a claim for default
of ordinary interest. Such amount of
interest that CCC agrees to pay equals
the lesser of:

(1) The amount calculated using the
interest rate specified between the
exporter or exporter’s assignee and the
foreign financial institution; or

(2) The amount calculated using the
specified percentage of the Treasury bill
investment rate set forth on the face of
the payment guarantee.

(m) EPLS (Excluded Parties List
System). The electronic version of the
Lists of Parties Excluded from Federal
Procurement and Nonprocurement
Programs, which identifies those parties
excluded throughout the U.S.
Government (unless otherwise noted)
from receiving Federal contracts or
certain subcontracts and excluded from
certain types of Federal financial and
nonfinancial assistance and benefits.

The EPLS can be found at www.epls.gov.

(n) Exported value. (1) Where CCC
announces coverage on a FAS or FOB
basis and:

(i) Where the commodity is sold on a
FAS or FOB basis, the value, FAS or
FOB basis, U.S. point of export, of the
export sale, reduced by the value of any
discounts or allowances granted to the
importer in connection with such sale;
or

(ii) Where the commodity was sold on
a CFR or CIF basis, point of entry, the
value of the export sale, FAS or FOB,
point of export, is measured by the CFR
or CIF value of the agricultural
commodity less the cost of ocean
freight, as determined at the time of
application and, in the case of CIF sales,
less the cost of marine and war risk
insurance, as determined at the time of
application, reduced by the value of any
discounts or allowances granted to the
importer in connection with the sale of
the commodity; or

(2) Where CCC announces coverage
on a CFR or CIF basis, and where the
commodity is sold on a CFR or CIF
basis, point of entry, the total value of
the export sale, CFR or CIF basis, point
of entry, reduced by the value of any
discounts or allowances granted to the
importer in connection with the sale of
the commodity.

(3) When a CFR or CIF commodity
export sale involves the performance of
non-freight services to be performed
outside the United States (e.g., services
such as bagging bulk cargo) which are
not normally included in ocean freight
contracts, the value of such services and
any related materials not exported from
the U.S. with the commodity must also
be deducted from the CFR or CIF sales
price in determining the exported value.

(o) Exporter. A seller of U.S.
agricultural commodities or products
thereof that is both qualified in
accordance with the provisions of
§1493.30 and the applicant for the
payment guarantee.

(p) FAS Web site. Location of
information related to the GSM—-102
program, including program
announcements, press releases, notices
to participants, program contact
information, eligible U.S. and foreign
financial institutions, eligible

commodities, etc. The Web site also
provides details on where and by what
method participants may submit
documentation required by this subpart.
The current Web site is http://
www.fas.usda.gov/excredits/exp-cred-
guar-new.asp.

(q) Final date to export. The final
allowable date to export as shown on
the payment guarantee.

(r) Firm export sales contract. The
written sales contract entered into
between the exporter and the importer
(or, if applicable, the written sales
contracts between the exporter and the
intervening purchaser and the
intervening purchaser and the importer)
which sets forth the terms and
conditions of a sale of the eligible
commodity from the exporter to the
importer (or, if applicable, the sale of
the eligible commodity from the
exporter to the intervening purchaser
and the intervening purchaser and the
importer). Written evidence of a sale
may be in the form of a signed sales
contract, a written offer and acceptance
between parties, or other documentary
evidence of sale. The written evidence
of sale for the purposes of the GSM—102
program must, at a minimum, document
the following information: The eligible
commodity, quantity, quality
specifications, delivery terms (FOB,
C&F, etc.) to the eligible country or
region, delivery period, unit price,
payment terms, date of sale, and
evidence of agreement between buyer
and seller. The sales contract between
the exporter and the importer (or, if
applicable, between the exporter and
the intervening purchaser and between
the intervening purchaser and the
importer) may be conditioned upon
CCC’s approval of the exporter’s
payment guarantee application.

(s) Foreign financial institution. A
financial institution:

(1) Organized under the laws of a
jurisdiction outside the United States;

(2) Not domiciled in the United
States; and

(3) Subject to the banking or other
financial regulatory authority of a
foreign jurisdiction.

(t) Foreign financial institution letter
of credit. An irrevocable documentary
letter of credit, subject to the current
revision of the Uniform Customs and
Practices for Documentary Credits
(International Chamber of Commerce
Publication No. 600, or latest revision),
providing for payment in U.S. dollars
against stipulated documents and issued
in favor of the exporter by a CCC-
approved foreign financial institution.
For the purpose of the GSM-102
program, CCC will consider applications
for payment guarantees to finance
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export sales of U.S. agricultural
commodities where the payment for the
agricultural commodities will be made
in one of the two following ways:

(1) An irrevocable documentary letter
of credit issued by a foreign financial
institution specifically stating the
deferred payment terms under which
the foreign financial institution is
obligated to make payments to the
exporter, or the exporter’s assignee, in
U.S. dollars as such payments become
due; or

(2) An irrevocable documentary letter
of credit issued by a foreign financial
institution that is supported by a related
obligation specifically stating the
deferred payment terms under which
the foreign financial institution is
obligated to make payment to the
exporter, or the exporter’s assignee, in
U.S. dollars as such payments become
due.

(u) Free Alongside Ship (FAS). A
customary trade term, as defined by the
International Chamber of Commerce,
Incoterms (current revision), indicating
that the seller delivers when the goods
are placed alongside the vessel at the
named port of shipment, and the buyer
bears all costs and risks of loss of or
damage to the goods from that moment.

(v) Free on Board (FOB). A customary
trade term, as defined by the
International Chamber of Commerce,
Incoterms (current revision), indicating
that the seller delivers when the goods
pass the ship’s rail at the named port of
shipment, and the buyer bears all costs
and risks of loss of or damage to the
goods from that moment.

(w) GSM. The General Sales Manager,
Foreign Agricultural Service (FAS),
USDA, acting in his or her capacity as
Vice President, CCC, or designee.

(x) Guaranteed value. The maximum
amount, exclusive of interest, that CCC
agrees to pay the exporter or assignee
under CCC’s payment guarantee, as
indicated on the face of the payment
guarantee.

(y) Importer. A foreign buyer,
physically located in the country or
region of destination specified in the
payment guarantee that enters into a
firm export sales contract with an
exporter or with an intervening
purchaser for an export sale of
agricultural commodities to be shipped
from the United States to the foreign
buyer. A foreign buyer that is not
physically located in the country or
region of destination but has an agent or
other entity in the country or region of
destination to act on the foreign buyer’s
behalf does not satisfy the criteria of this
definition.

(z) Intervening purchaser. A party that
is not located in the country or region

of destination specified in the payment
guarantee and that enters into a firm
export sales contract to purchase U.S.
agricultural commodities from an
exporter and sell the same agricultural
commodities to an importer.

(aa) Letter of credit account party. An
entity on whose behalf a foreign
financial institution letter of credit is
opened in favor of the exporter.

(bb) Notice to participants. A notice
issued by CCC on the FAS Web site to
remind participants of the requirements
of the program or to clarify the program
requirements contained in these
regulations in a manner not inconsistent
with this subpart.

(cc) OFAC. The Office of Foreign
Assets Control of the U.S. Department of
Treasury, which administers and
enforces economic sanctions programs
primarily against countries and groups
of individuals such as terrorists and
narcotics traffickers. OFAC’s Specially
Designated National’s list can be found
at http://www.ustreas.gov/offices/
enforcement/ofac/sdn/index.shtml.

(dd) Ordinary interest. Interest
charged on the principal amount
identified in the foreign financial
institution’s letter of credit or related
obligation, other than post default
interest.

(ee) Payment guarantee. An
agreement under which CCC, in
consideration of a fee paid, and in
reliance upon the statements and
declarations of the exporter, subject to
the terms set forth in the written
guarantee, this subpart, and any
applicable Program Announcements,
agrees to pay the exporter or the
exporter’s assignee in the event of a
default by a foreign financial institution
on its payment obligation under the
foreign financial institution letter of
credit issued in connection with a
guaranteed sale or under the foreign
financial institution’s related obligation.

(ff) Port value. (1) Where CCC
announces coverage on a FAS or FOB
basis and:

(i) Where the commodity is sold on a
FAS or FOB basis, U.S. point of export,
the value, FAS or FOB basis, U.S. point
of export, of the export sale, including
the upward loading tolerance, if any, as
provided by the export sales contract,
reduced by the value of any discounts
or allowances granted to the importer in
connection with such sale; or

(ii) Where the commodity was sold on
a CFR or CIF basis, point of entry, the
value of the export sale, FAS or FOB,
point of export, including the upward
loading tolerance, if any, as provided by
the export sales contract, is measured by
the CFR or CIF value of the agricultural
commodity less the value of ocean

freight and, in the case of CIF sales, less
the value of marine and war risk
insurance, reduced by the value of any
discounts or allowances granted to the
importer in connection with the sale of
the commodity; or

(2) Where CCC announces coverage
on a CFR or CIF basis and where the
commodity was sold on CFR or CIF
basis, point of entry, the total value of
the export sale, CFR or CIF basis, point
of entry, including the upward loading
tolerance, if any, as provided by the
export sales contract, reduced by the
value of any discounts or allowances
granted to the importer in connection
with the sale of the commodity.

(3) When a CFR or CIF commodity
export sale involves the performance of
non-freight services to be performed
outside the United States (e.g., services
such as bagging bulk cargo), which are
not normally included in ocean freight
contracts, the value of such services and
any related materials not exported from
the U.S. with the commodity must also
be deducted from the CFR or CIF sales
price in determining the port value.

(gg) Post default interest. Interest
charged on amounts in default, as
specified in the foreign financial
institution letter of credit or related
obligation that begins to accrue upon
default of payment.

(hh) Principal. An officer, director,
owner of five percent or more of stock,
partner, or person having primary
management or supervisory
responsibility within a business entity
(e.g., general manager, plant manager,
head of a subsidiary division, or
business segment).

(ii) Program announcement. An
announcement issued by CCC on the
FAS Web site that provides information
on specific country and regional
programs and may identify eligible
agricultural commodities and countries,
length of credit periods which may be
covered, and other information.

(jj) Related obligation. A contractual
commitment by the foreign financial
institution issuing the letter of credit in
connection with an export sale to make
payment(s) on principal amount(s), plus
any ordinary and post-default interest,
in U.S. dollars, to an exporter or U.S.
financial institution on deferred
payment terms consistent with those
permitted under CCC’s payment
guarantee. The U.S. financial institution
(or exporter) is entitled to such
payments because it has financed the
obligation arising under such letter of
credit.

(kk) Repurchase agreement. A written
agreement under which the holder of
CCC’s payment guarantee, either the
exporter or exporter’s assignee,
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whichever is applicable, may from time
to time enter into transactions in which
the exporter or exporter’s assignee
agrees to sell to another party foreign
financial institution letter(s) of credit
and/or related obligation(s) secured by
CCC’s payment guarantee, and
repurchase the same foreign financial
institution letter(s) of credit and/or
related obligation(s) secured by CCC’s
payment guarantee, on demand or date
certain at an agreed upon price.

(11) United States or U.S. Each of the
States, the District of Columbia, Puerto
Rico, and the territories and possessions
of the United States.

(mm) U.S. agricultural commodity.
(1)(i) An agricultural commodity or
product entirely produced in the United
States; or

(ii) A product of an agricultural
commodity—

(A) 90 percent or more of the
agricultural components of which by
weight, excluding packaging and added
water, is entirely produced in the
United States; and

(B) That the Secretary determines to
be a high value agricultural product.

(2) For purposes of this definition,
fish entirely produced in the United
States include fish harvested by a
documented fishing vessel as defined in
title 46, United States Code, in waters
that are not waters (including the
territorial sea) of a foreign country.

(nn) USDA. United States Department
of Agriculture.

(00) U.S. financial institution. A
financial institution:

(1) Organized under the laws of a
jurisdiction within the United States;

(2) Domiciled in the United States;
and

(3) Subject to the banking or other
financial regulatory authority
jurisdiction within the United States.

§1493.30 Information required for exporter
participation.

Before CCC will accept an application
for a payment guarantee under the
GSM-102 program, the applicant must
qualify for participation in this program.

(a) Qualification requirements. To
qualify for participation in the GSM—
102 program, an applicant must submit
the following information to CCC in the
manner specified on the FAS Web site:

(1) For the applicant:

(i) The name and full U.S. address
(including the full 9-digit zip code) of
the applicant’s office, along with an
indication of whether the address is a
business or private residence. A post
office box is not an acceptable address.
If the applicant has multiple offices, the
address included in the information
should be that which is pertinent to the

GSM-102 export sales contemplated by
the applicant;

(ii) Dun and Bradstreet (DUNS)
number;

(iii) Employer Identification Number
(EIN—also known as a Federal Tax
Identification Number);

(iv) Telephone and fax numbers;

(v) E-mail address (if applicable);

(vi) Business Web site (if applicable);

(vii) Contact name;

(viii) Statement indicating whether
the applicant is a U.S. domestic entity
or a foreign entity domiciled in the
United States; and

(ix) The legal form of doing business
of the applicant, e.g., sole
proprietorship, partnership,
corporation, etc. and the place of
incorporation or State where legally
registered or, if not registered, the
address of legal residence. Upon request
by CCC, the applicant must provide
documentation showing its registration
or licensing in the State where
incorporated or established as a
business entity.

(2) For the applicant’s headquarters
office:

(i) The name and full address of the
applicant’s headquarters office. A post
office box is not an acceptable address;

(ii) Telephone and fax numbers.

(3) For the applicant’s agent for the
service of process:

(i) The name and full U.S. address of
the applicant’s agent’s office, along with
an indication of whether the address is
a business or private residence;

(ii) Telephone and fax numbers;

(iii) E-mail address (if applicable); and

(iv) Contact name.

(4) A description of the applicant’s
business. Applicants must provide the
following information:

(i) Nature of the applicant’s business
(i.e., agricultural producer, commodity
trader, consulting firm, etc.);

(ii) Explanation of the applicant’s
experience/history with agricultural
commodities or products for the
preceding three years, including
description of commodities;

(iii) Explanation of the applicant’s
experience/history exporting U.S.
agricultural commodities, including
number of years involved in exporting,
types of products exported, and
destination of exports for the preceding
three years;

(iv) Whether or not the applicant is a
“small or medium enterprise” (SME) as
defined on the FAS Web site;

(5) A listing of any related companies
(e.g., affiliates, subsidiaries, or
companies otherwise related through
common ownership) currently qualified
to participate in CCC export programs;

(6) A statement describing the
applicant’s participation, if any, during

the past three years in U.S. Government
programs, contracts or agreements; and

(7) A statement that: “All section
1493.60(a) certifications are being made
in this application”” which, when
included in the application, will
constitute a certification that the
applicant is in compliance with all of
the requirements set forth in
§1493.60(a). The applicant will be
required to provide further explanation
or documentation if not in compliance
with these requirements or if the
application does not include this
statement.

(b) Qualification notification. CCC
will promptly notify applicants that
have submitted information required by
this section whether they have qualified
to participate in the program or whether
further information is required by CCC.
Any applicant failing to qualify will be
given an opportunity to provide
additional information for consideration
by the Director.

(c) Previous qualification. Any
exporter not submitting an application
for a GSM—-102 payment guarantee for
two consecutive fiscal years must
resubmit a qualification application to
CCC. If at any time the information
required by paragraph (a) of this section
changes, the exporter must promptly
contact CCC to update this information
and certify that the remainder of the
information previously provided under
paragraph (a) has not changed.

(d) Ineligibility for program
participation. An applicant may be
ineligible to participate in the GSM—-102
program at time of application or any
time thereafter if such applicant cannot
provide all of the information and
certifications required in § 1493.30(a).

§1493.40 Information required for U.S.
financial institution participation.

Before CCC will permit a U.S.
financial institution to participate under
the GSM—-102 program, the U.S.
financial institution must qualify for
participation in this program.

(a) Qualification requirements. In
order to qualify for participation in the
GSM-102 program, a U.S. financial
institution must submit the following
information to CCC in the manner
specified on the FAS Web site:

(1) Legal name and address of the
applicant;

(2) Dun and Bradstreet (DUNS)
number;

(3) Employer Identification Number
(EIN—also known as a Federal Tax
Identification Number);

(4) Year end audited financial
statements for the applicant’s most
recent fiscal year; and
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(5) Breakdown of the U.S. financial
institution’s ownership as follows:

(i) Ten largest individual shareholders
and ownership percentages;

(ii) Percentage of government
ownership, if any; and

(iii) Identity of the legal entity or
person with ultimate control or decision
making authority, if other than the
majority shareholder.

(6) Organizational structure
(independent, or a subsidiary, affiliate,
or branch of another financial
institution);

(7) Documentation from the
applicable United States Federal or
State agency demonstrating that the
applicant is either licensed or chartered
to do business in the United States;

(8) Name of the agency that regulates
the applicant and the name and
telephone number of the primary
contact for such regulator; and

(9) A statement that: “All § 1493.60
certifications are being made in this
application” which, when included in
the application, will constitute a
certification that the applicant is in
compliance with all of the requirements
set forth in § 1493.60. The U.S. financial
institution will be required to provide
further explanation or documentation
with regard to applications that do not
include this statement.

(b) Qualification notification. CCC
will notify applicants that have
submitted information required by this
section whether they have qualified to
participate in the program or whether
further information is required by CCC.
Any applicant failing to qualify will be
given an opportunity to provide
additional information for consideration
by the Director.

(c) Previous qualification. Any U.S.
financial institution not participating in
the GSM-102 program for two
consecutive fiscal years must resubmit
the information and certifications
requested by paragraph (a) of this
section to CCC. If at any time the
information required by paragraph (a) of
this section changes, the U.S. financial
institution must promptly notify CCC to
update this information and certify that
the remainder of the information
previously provided under paragraph (a)
has not changed.

(d) Ineligibility for program
participation. A U.S. financial
institution may be ineligible to
participate in the GSM—102 program at
time of application or any time
thereafter if such applicant cannot
provide all of the information and
certifications required in 1493.40(a).

§1493.50 Information required for foreign
financial institution participation.

Before CCC will permit a foreign
financial institution to participate under
the GSM—-102 program, the foreign
financial institution must qualify for
participation in this program.

(a) Qualification requirements. In
order to qualify for participation in the
GSM-102 program, a foreign financial
institution must submit the following
information to CCC in the manner
specified on the FAS Web site:

(1) Legal name and address of the
applicant;

(2) Year end, audited financial
statements for the applicant’s three most
recent fiscal years;

(3) Breakdown of applicant’s
ownership as follows:

(i) Ten largest individual shareholders
and ownership percentages;

(ii) Percentage of government
ownership, if any; and

(iii) Identity of the legal entity or
person with ultimate control or decision
making authority, if other than the
majority shareholder.

(4) Organizational structure
(independent, or a subsidiary, affiliate,
or branch of another legal entity);

(5) Name of foreign government
agency that regulates the applicant; and
(6) A statement that: “All § 1493.60

certifications are being made in this
application” which, when included in
the application, will constitute a
certification that the applicant is in
compliance with all of the requirements
set forth in § 1493.60. The foreign
financial institution will be required to
provide further explanation or
documentation with regard to
applications that do not include this
statement.

(b) Qualification notification. CCC
will notify applicants that have
submitted information required by this
section whether they have qualified to
participate in the program or whether
further information is required by CCC.
Any applicant failing to qualify will be
given an opportunity to provide
additional information for consideration
by the Director.

(c) Participation limit. If, after review
of the information submitted and other
publicly available information, CCC
determines that the foreign financial
institution is eligible for participation,
CCC will establish a dollar participation
limit for the institution. This limit will
be the maximum amount of exposure
CCC agrees to undertake with respect to
this foreign financial institution at any
point in time. CCC may change or
cancel this dollar participation limit at
any time based on any information

submitted or any publicly available
information.

(d) Previous qualification and
submission of annual financial
statements. Each qualified foreign
financial institution shall submit
annually to CCC its audited fiscal year-
end financial statements so that CCC
may determine the continued ability of
the foreign financial institution to
adequately service CCC guaranteed debt.
Failure to submit this information
annually may cause CCC to decrease or
cancel the foreign financial institution’s
dollar participation limit. Additionally,
if at any time the information required
by paragraph (a) of this section changes,
the foreign financial institution must
promptly contact CCC to update this
information and certify that the
remainder of the information previously
provided under paragraph (a) has not
changed.

(e) Ineligibility for program
participation. A foreign financial
institution may be ineligible to
participate in the GSM-102 program at
time of application or any time
thereafter if:

(1) Such applicant cannot provide all
of the information and certifications
required in § 1493.50(a); or

(2) Based upon information submitted
by the applicant or other publicly
available sources, CCC determines that
the applicant cannot adequately service
the debt associated with the payment
guarantees issued by CCC.

§1493.60 Certifications required for
program participation.

(a) When making the statement
required by §§ 1493.30(a)(7),
1493.40(a)(9), or 1493.50(a)(6), each
exporter, U.S. financial institution and
foreign financial institution applicant
for program participation is certifying
that, to the best of its knowledge and
belief:

(1) The applicant and any of its
principals or affiliates are not presently
debarred, suspended, proposed for
debarment, declared ineligible, or
excluded from covered transactions by
any U.S. Federal department or agency;

(2) The applicant and any of its
principals or affiliates have not within
a three-year period preceding this
application been convicted of or had a
civil judgment rendered against them
for commission of fraud or a criminal
offense in connection with obtaining,
attempting to obtain, or performing a
public (Federal, State, or local)
transaction or contract under a public
transaction; violation of Federal or State
antitrust statues or commission of
embezzlement, theft, forgery, bribery,
falsification or destruction of records,
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making false statements, or receiving
stolen property;

(3) The applicant and any of its
principals or affiliates are not presently
indicted for or otherwise criminally or
civilly charged by a governmental entity
(Federal, State or local) with
commission of any of the offenses
enumerated in paragraph (a)(2) of this
section;

(4) The applicant and any of its
principals or affiliates have not within
a three-year period preceding this
application had one or more public
transactions (Federal, State or local)
terminated for cause or default;

(5) The applicant does not have any
outstanding nontax debt to the United
States that is in delinquent status as
provided in 31 CFR 285.13;

(6) The applicant is not controlled by
a person owing an outstanding nontax
debt to the United States that is in
delinquent status as provided in 31 CFR
285.13 (e.g., a corporation is not
controlled by an officer, director, or
shareholder who owes a debt); and

(7) The applicant does not control a
person owing an outstanding nontax
debt to the United States that is in
delinquent status as provided in 31 CFR
285.13 (e.g., a corporation does not
control a wholly-owned or partially-
owned subsidiary which owes a debt).

(b) Additional certifications for U.S.
and foreign financial institution
applicants. When making the statement
required by § 1493.40(a)(9) or
§ 1493.50(a)(6), each U.S. and foreign
financial institution applicant for
program participation is certifying that,
to the best of its knowledge and belief:

(1) The applicant and any of its
principals are in compliance with all
requirements, restrictions and
guidelines as established by the
applicant’s regulators; and

(2) All U.S. operations of the
applicant and any of its U.S. principals
are in compliance with U.S. anti-money
laundering and terrorist financing
statutes including, but not limited to,
the USA Patriot Act of 2001.

§1493.70 Application for payment
guarantee.

(a) A firm export sales contract must
exist before an exporter may submit an
application for a payment guarantee.
Upon request by CCC, the exporter must
provide evidence of a firm export sales
contract. An application for a payment
guarantee must be submitted in writing
to CCC in the manner specified on the
FAS Web site. An application must
identify the name and address of the
exporter and include the following
information:

(1) Name of the destination country or
region.

(2) Name and address of the importer.

(3) Name and address of the letter of
credit account party, if other than the
importer.

(4) Name and address of the
intervening purchaser, if any, and a
statement that the commodity will be
shipped directly to the importer in the
destination country or region.

(5) Date of sale.

(6) Exporter’s sale number.

(7) Delivery period as agreed between
the exporter and the importer.

(8) A full description of the
commodity (including packaging, if
any).

(9) Mean quantity, contract loading
tolerance and, if necessary, a request for
CCC to reserve coverage up to the
maximum quantity permitted.

(10) Unit sales price of the
commodity, or a mechanism to establish
the price, as agreed between the
exporter and the importer. If the
commodity was sold on the basis of CFR
or CIF, the actual (if known at the time
of application) or estimated value of
freight and, in the case of sales made on
a CIF basis, the actual (if known at the
time of application) or estimated value
of marine and war risk insurance, must
be specified.

(11) Description and value of
discounts and allowances, if any.

(12) Port value (includes upward
loading tolerance, if any).

(13) Guaranteed value.

(14) Guarantee fee, either as
announced on the Web site per
§1493.110(a)(1), or the competitive fee
bid per § 1493.110(a)(2), depending on
the type of fee charged by CCC for the
country or region.

(15) Name and location of the foreign
financial institution issuing the letter of
credit and, upon request by CCC,
written evidence that the foreign
financial institution has agreed to issue
the letter of credit.

(16) The term length for the credit
being extended and the intervals
between principal payments for each
shipment to be made under the export
sale.

(17) A statement indicating whether
any portion of the export sale for which
the exporter is applying for a payment
guarantee is also being used as the basis
for an application for participation in
USDA'’s Dairy Export Incentive Program
(DEIP). The number of the Agreement
assigned by USDA under the DEIP
should be included, as applicable.

(18) The exporter’s statement, “ALL
§1493.80 CERTIFICATIONS ARE
BEING MADE IN THIS APPLICATION”
which, when included in the

application by the exporter, will
constitute a certification that it is in
compliance with all the requirements
set forth in §1493.80.

(b) An application for a payment
guarantee may be approved as
submitted, approved with modifications
agreed to by the exporter, or rejected by
the Director. In the event that the
application is approved, the Director
will cause a payment guarantee to be
issued in favor of the exporter. Such
payment guarantee will become
effective at the time specified in
§1493.100(b). If, based upon a price
review, the unit sales price of the
commodity does not fall within the
prevailing commercial market level
ranges, as determined by CCC, the
application will not be approved.

§1493.80 Certification requirements for
obtaining payment guarantee.

By providing the statement in
§ 1493.70(a)(18), the exporter is
certifying that the information provided
in the application is true and correct
and, further, that all requirements set
forth in this section have been met. The
exporter will be required to provide
further explanation or documentation
with regard to applications that do not
include this statement. If the exporter
makes false certifications with respect to
a GSM-102 payment guarantee, CCC
will have the right, in addition to any
other rights provided under this subpart
or otherwise as a matter of law, to
revoke guarantee coverage for any
commodities not yet exported and/or to
proceed against the exporter. The
exporter, in submitting an application
for a payment guarantee and providing
the statement set forth in
§1493.70(a)(18), certifies that:

(a) The agricultural commodity or
product covered by the payment
guarantee is a U.S. agricultural
commodity;

(b) There have not been any corrupt
payments or extra sales services or other
items extraneous to the transaction
provided, financed, or guaranteed in
connection with the transaction, and
that the transaction complies with
applicable United States law, including
the Foreign Corrupt Practices Act of
1977 and other anti-bribery measures;

(c) If the agricultural commodity is
vegetable oil or a vegetable oil product,
that none of the agricultural commodity
or product has been or will be used as
a basis for a claim of a refund, as
drawback, pursuant to section 313 of the
Tariff Act of 1930, 19 U.S.C. 1313, of
any duty, tax or fee imposed under
Federal law on an imported commodity
or product;
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(d) At the time of submission of the
application for payment guarantee, the
importer and the intervening purchaser,
if applicable, are not excluded or
disqualified from participation in U.S.
government programs through either the
EPLS or OFAC Specially Designated
Nationals (SDN) lists; and

(e) The information provided
pursuant to § 1493.30 has not changed
and the exporter still meets all of the
qualification requirements of § 1493.30.

§1493.90 Terms and requirements of the
foreign financial institution letter of credit
and related obligation.

(a) Foreign financial institution letter
of credit. (1) The foreign financial
institution letter of credit must contain
the following language: “Issuer
acknowledges that issuer has arranged
funding for the purpose of financing the
trade transaction covered by this Letter
of Credit. Issuer confirms the underlying
transaction is a bona fide trade
transaction and, consequently, this
Letter of Credit will be booked by issuer
as trade finance debt.”

(2) The foreign financial institution
letter of credit or related obligation must
also contain a provision permitting the
exporter and the exporter’s assignee, if
any, to declare all or any part of the
debt, including accrued interest,
immediately due and payable, in the
event a payment default occurs under
the obligation to which the payment
guarantee(s) applies.

(3) The commodity grade and quality
specified in the foreign financial
institution letter of credit must be
consistent with the commodity grade
and quality specified in the firm export
sales contract.

(b) Related obligation. The related
obligation must be demonstrated in one
of the following ways:

(1) The related obligation, including a
specific promise to pay on deferred
payment terms, may be contained in the
letter of credit as a special instruction
from the issuing financial institution
directly to the U.S. financial institution
to refinance the amounts paid by the
U.S. financial institution for obligations
financed according to the tenor of the
letter of credit; or

(2) The related obligation may be
memorialized in a separate document(s)
specifically identified and referred to in
the letter of credit as the agreement
under which the foreign financial
institution is obliged to repay the
exporter or U.S. financial institution on
deferred payment terms; or

(3) The foreign financial institution
letter of credit payment obligations may
be specifically identified in a separate
document(s) setting forth the related

obligation, or in a duly executed
amendment thereto, as having been
financed by the U.S. financial
institution pursuant to, and subject to
repayment in accordance with the terms
of, such related obligation; or

(4) The related obligation may be
memorialized in the form of a
promissory note executed by the foreign
financial institution issuing the foreign
financial institution letter of credit in
favor of the U.S. financial institution.

§1493.100 Terms and requirements of the
payment guarantee.

(a) CCC’s obligation. The payment
guarantee will provide that CCC agrees
to pay the exporter or the exporter’s
assignee an amount not to exceed the
guaranteed value, plus eligible interest,
in the event that the foreign financial
institution fails to pay under the foreign
financial institution letter of credit or
the related obligation. Payment by CCC
will be in U.S. dollars.

(b) Period of guarantee coverage. The
payment guarantee becomes effective on
the date(s) of export(s) of the
agricultural commodities or products
thereof specified in the exporter’s
application for a payment guarantee.
The payment guarantee will apply to the
period beginning with the date(s) of
export(s) and will continue during the
credit term specified in the payment
guarantee or amendments thereto.

(c) Terms of the CCC payment
guarantee. The terms of CCC’s coverage
will be set forth in the payment
guarantee, as approved by CCC, and will
include the provisions of this subpart,
which may be supplemented by any
Program Announcements and Notices to
Participants in effect at the time the
payment guarantee is approved by CCC.

(d) Reserve coverage for loading
tolerances. The exporter may apply for
a payment guarantee and, if coverage is
available, pay the guarantee fee, based at
least on, the amount of the lower
loading tolerance of the export sales
contract; however, the exporter may also
request that CCC reserve additional
guarantee coverage to accommodate up
to the amount of the upward loading
tolerance specified in the export sales
contract. The amount of coverage that
can be reserved to accommodate the
upward loading tolerance is limited to
five (5) percent of the port value of the
sale. If such additional guarantee
coverage is available at the time of
application and the Director determines
to make such reservation, CCC will so
indicate to the exporter. In the event
that the exporter ships a quantity greater
than the amount on which the guarantee
fee was paid (i.e., lower loading
tolerance), it may obtain the additional

coverage from CCC, up to the amount of
the upward loading tolerance, by filing
for an application for amendment to the
payment guarantee, and by paying the
additional amount of fee applicable. If
such application for an amendment to
the payment guarantee is not filed with
CCC by the exporter or the additional
fee not received by CCC within 15
calendar days after the date of the last
export against the sales contract, CCC
will cancel the reserve coverage
originally set aside for the exporter.

(e) Prohibited transactions. An export
transaction is ineligible for GSM-102
coverage if at any time it is determined
that:

(1) The commodity is not a U.S.
agricultural commodity; or

(2) The export sale includes corrupt
payments or extra sales or services or
other items extraneous to the
transactions provided, financed, or
guaranteed in connection with the
transaction; or

(3) The export sale does not comply
with applicable U.S. law, including the
Foreign Corrupt Practices Act of 1977
and other anti-bribery measures; or

(4) If the agricultural commodity is
vegetable oil or a vegetable oil product,
any of the agricultural commodity or
product has been or will be used as a
basis for a claim of a refund, as
drawback, pursuant to section 313 of the
Tariff Act of 1930, 19 U.S.C. 1313, of
any duty, tax or fee imposed under
Federal law on an imported commodity
or product; or

(5) Either the importer or the
intervening purchaser, if applicable, is
excluded or disqualified from
participation in U.S. government
programs; or

(6) The export transaction has been
guaranteed by CCC under another
payment guarantee.

(f) Ineligible exports. The following
exports are ineligible for GSM-102
guarantee coverage except where it is
determined by the Director to be in the
best interest of CCC to provide
guarantee coverage on such
commodities:

(1) Commodities with a date of export
prior to the date of receipt by CCC of the
exporter’s written application for a
payment guarantee;

(2) Commodities with a date of export
made after the final date to export
shown on the payment guarantee or any
amendments thereof; or

(3) Commodities where the date of
issuance of a foreign financial
institution letter of credit is more than
30 calendar days after the date of export.

(g) Additional requirements. The
payment guarantee may contain such
additional terms, conditions, and
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limitations as deemed necessary or
desirable by the Director. Such
additional terms, conditions or
qualifications as stated in the payment
guarantee are binding on the exporter or
the exporter’s assignee.

(h) Amendments. A request for an
amendment of a payment guarantee may
be submitted only by the exporter, with
the written concurrence of the assignee,
if any. The Director will consider such
a request only if the amendment sought
is consistent with this subpart and any
applicable Program Announcements
and sufficient budget authority exists.
Any amendment to the payment
guarantee, particularly those that result
in an increase in CCC’s liability under
the payment guarantee, may result in an
increase in the guarantee fee. CCC
reserves the right to request additional
information from the exporter to justify
the request and to charge a fee for
amendment requests. Such fees will be
announced and available on the FAS
Web site. Any amendment to the foreign
financial institution will require that the
exporter or the exporter’s assignee, if
applicable, resubmit to CCC the
certifications in § 1493.120(c)(1) or
§ 1493.140(c).

§1493.110 Guarantee fees.

(a) Guarantee fee rates. Payment
guarantee fee rates charged may be one
of the following two types:

(1) Those that are announced on the
FAS Web site and are based upon the
length of the payment terms provided
for in the export sale contract, the
degree of risk that CCC assumes, as
determined by CCGC, and any other
factors which CCC determines
appropriate for consideration.

(2) Those where exporters are invited
to submit a competitive bid for
coverage. If CCC determines to offer
coverage on a competitive fee bid basis,
instructions for bidding, and minimum
fee rates, if applicable, will be made
available on the FAS Web site. Under a
competitive bidding process, the final
guarantee fee rate will be determined by
CCC and will be advised to the exporter.

(b) Calculation of fee. The guarantee
fee will be computed by multiplying the
guaranteed value by the guarantee fee
rate.

(c) Payment of fee. The exporter shall
remit, with his application, the full
amount of the guarantee fee.
Applications will not be accepted until
the guarantee fee has been received by
CCC. The exporter’s wire transfer or
check for the guarantee fee shall be
made payable to CCC and be submitted
in the manner specified on the FAS Web
site.

(d) Refunds of fee. Guarantee fees
paid in connection with applications
that are accepted by CCC will ordinarily
not be refundable. Once CCC notifies an
exporter of acceptance of an application,
the fee for that application will not be
refunded unless the Director determines
that such refund will be in the best
interest of CCC, even if the exporter
withdraws the application prior to
CCC’s issuance of the payment
guarantee. If CCC does not accept an
application for a payment guarantee or
accepts only part of the guarantee
coverage requested, a full or pro rata
refund of the fee will be made.

§1493.120 Assignment of the payment
guarantee.

(a) Requirements for assignment. The
exporter may assign the payment
guarantee only to a U.S. financial
institution approved for participation by
CCC. The assignment must cover all
amounts payable under the payment
guarantee not already paid, may not be
made to more than one party, and may
not, unless approved in advance by
CCC, be:

(1) Made to one party acting for two
or more parties, or

(2) Subject to further assignment to
another U.S. financial institution
approved by CCC.

(b) Submission of assignment. A
notice of assignment signed by the
parties thereto must be filed by the
assignee with CCC in the manner
specified on the FAS Web site. The
name and address of the assignee must
be included on the written notice of
assignment.

(c) Required certifications. (1) The
U.S. financial institution must include
the following certification on the notice
of assignment: “I certify, to the best of
my knowledge and belief, that:

(i) [Name of assignee] has verified that
the foreign financial institution, at the
time of submission of the notice of
assignment, is not excluded or
disqualified from participation in U.S.
government programs through either the
EPLS or OFAC Specially Designated
Nationals (SDN) lists; and

(ii) The information provided
pursuant to § 1493.40 has not changed
and [name of assignee] still meets all of
the qualification requirements of
§1493.40.”

(2) If the assignee makes false
certifications with respect to a GSM-102
payment guarantee, CCC will have the
right, in addition to any other rights
provided under this subpart or
otherwise as a matter of law, to revoke
the assignment and/or to proceed
against the assignee.

(d) Notice of eligibility to receive
assignment. In cases where a U.S.
financial institution is determined to be
ineligible to receive an assignment, in
accordance with paragraph (e) of this
section, CCC will provide notice thereof
to the U.S. financial institution and to
the exporter issued the payment
guarantee.

(e) Ineligibility of U.S. financial
institutions to receive an assignment
and proceeds. A U.S. financial
institution will be ineligible to receive
an assignment of a payment guarantee
or the proceeds payable under a
payment guarantee approved by CCC if
such U.S. financial institution:

(1) At the time of assignment of a
payment guarantee, is not in compliance
with all requirements of 1493.40(a); or

(2) Is the branch, agency, or
subsidiary of the foreign financial
institution issuing the letter of credit; or

(3) Is owned or controlled by an entity
that owns or controls the foreign
financial institution issuing the letter of
credit; or

(4) Is the U.S. parent of the foreign
financial institution issuing the letter of
credit; or

(5) Is owned or controlled by the
government of a foreign country and the
payment guarantee has been issued in
connection with export sales of
agricultural commodities to importers
located in such foreign country.

(f) Repurchase agreements. An
exporter who holds a CCC payment
guarantee or an assignee may enter into
a repurchase agreement.

(1) The exporter or exporter’s assignee
in the repurchase agreement must
comply with the following:

(i) Any repurchase under a repurchase
agreement by the exporter or exporter’s
assignee must be for the entirety of
outstanding balance under the GSM—
102 related foreign financial institution
letter of credit and/or related obligation;

(ii) In the event of default with respect
to the obligation subject to a repurchase
agreement, the exporter or exporter’s
assignee, as applicable, must
immediately effect such repurchase;

(iii) The exporter or exporter’s
assignee must maintain full servicing of
the foreign financial institution letter of
credit and/or related obligation covered
by the CCC payment guarantee at all
times; and

(iv) The exporter or exporter’s
assignee must file all documentation
required by § 1493.160 and 1493.170 in
case of default by the foreign financial
institution under the payment
guarantee; and

(v) The exporter or exporter’s assignee
must include the following clause in the
repurchase agreement: “If during the
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tenor of this repurchase agreement the
foreign financial institution issuing the
underlying letter of credit in the GSM—
102 transaction fails to make payment
pursuant to the terms of such letter of
credit and/or related obligation, [Name
of exporter or exporter’s assignee,
whichever is applicable] shall
repurchase the same letter of credit and/
or related obligation transferred to
[name of other party to the repurchase
agreement] under this repurchase
agreement prior to filing a notice of
default to the Commodity Credit
Corporation, pursuant to 7 CFR part
1493.160.”

(2) An exporter who holds a CCC
payment guarantee or an assignee shall,
within five business days of execution
of the repurchase agreement, notify CCC
of the repurchase agreement in writing
in the manner specified on the FAS Web
site. Such notification must include the
following information:

(i) Name and address of the other
party to the repurchase agreement; and
(ii) A statement indicating whether
the repurchase agreement is for a fixed

tenor or if it is terminable upon
demand. If fixed, provide the purchase
date and repurchase date agreed to in
the repurchase agreement. If terminable
on demand, provide the purchase date
only; and

(iii) The following written
certification: “[Name of exporter or
assignee] has entered into a repurchase
agreement that meets the provisions of
7 CFR 1493.120(f)(1) and, prior to
entering into this agreement, verified
that [name of other party to the
repurchase agreement] is not excluded
or disqualified from participation in
U.S. government programs through
either the EPLS or OFAC Specially
Designated Nationals (SDN) lists.”

(3) Failure of the exporter or assignee
to comply with any of the provisions of
§1493.120(f) will result in CCC
annulling coverage on the foreign
financial institution letter of credit and/
or related obligation covered by the
payment guarantee.

§1493.130 Evidence of export.

(a) Report of export. The exporter is
required to provide CCC an evidence of
export report for each shipment made
under the payment guarantee. This
report must include the following
information:

(1) Payment guarantee number;

(2) Evidence of export report number
(e.g., Report 1, Report 2) reflecting the
report’s chronological order of
submission under the particular
payment guarantee;

(3) Date of export;

(4) Destination country. If the sale was
registered under a regional program,
indicate the specific country within the
region to which the goods were shipped;

(5) Exporter’s sale number;

(6) Exported value;

(7) Quantity;

(8) A full description of the
commodity exported;

(9) Unit sales price received for the
commodity exported and the basis (e.g.,
FOB, CFR, CIF). Where the unit sales
price at export differs from the unit
sales price indicated in the exporter’s
application for a payment guarantee, the
exporter is also required to submit a
statement explaining the reason for the
difference.

(10) Description and value of
discounts and allowances, if any;

(11) Number of the Agreement
assigned by USDA under the Dairy
Export Incentive Program (DEIP) if any
portion of the export sale was also
approved for participation in the DEIP;

(12) The exporter’s statement, “ALL
§1493.140 CERTIFICATIONS ARE
BEING MADE IN THIS EVIDENCE OF
EXPORT” which, when included in the
evidence of export by the exporter, will
constitute a certification that it is in
compliance with all the requirements
set forth in § 1493.140; and

(13) In addition to all of the above
information, the final evidence of export
report for the payment guarantee must
include the following:

(i) The statement “Exports under the
payment guarantee have been
completed.”

(ii) A statement summarizing the total
quantity and value of the commodity
exported under the payment guarantee
(i.e., the cumulative totals on all
numbered evidence of export reports).

(b) Time limit for submission of
evidence of export. (1) The exporter
must provide a written report to the
CCC in the manner specified on the FAS
Web site within 10 calendar days from
the date of export.

(2) If at any time the exporter
determines that no shipments are to be
made under a payment guarantee, the
exporter is required to notify CCC in
writing no later than the final date to
export specified on the payment
guarantee by furnishing the payment
guarantee number and stating “no
exports will be made under the payment
guarantee.”

(3) Requests for an extension of the
time limit for submitting an evidence of
export report must be submitted in
writing by the exporter to the Director
and must include an explanation of why
the extension is needed. An extension of
the time limit may be granted only if
such extension is requested prior to the

expiration of the time limit for filing
and is determined by the Director to be
in the best interests of CCC.

(c) Failure to comply with time limits
for submission. CCC will not accept any
new applications for payment
guarantees from an exporter under
§ 1493.70 until the exporter is fully in
compliance with the requirements of
§ 1493.130(b) for all existing payment
guarantees issued to that exporter or has
requested and been granted an
extension per § 1493.130(b)(3).

(d) Export sales reporting. Exporters
may have a mandatory reporting
responsibility under Section 602 of the
Agricultural Trade Act of 1978 (7 U.S.C.
5712), for exports of wheat and wheat
flour, feed grains, oil seeds, cotton, beef,
beef products and other agricultural
commodities and products thereof.

§1493.140 Certification requirements for
the evidence of export.

By providing the statement contained
in §1493.130(a)(12), the exporter is
certifying that the information provided
in the evidence of export report is true
and correct and, further, that all
requirements set forth in this section
have been met. The exporter will be
required to provide further explanation
or documentation with regard to reports
that do not include this statement. If the
exporter makes false certifications with
respect to a GSM—-102 payment
guarantee, CCC will have the right, in
addition to any other rights provided
under this subpart or otherwise as a
matter of law, to annul guarantee
coverage for any commodities not yet
exported and/or to proceed against the
exporter. The exporter, in submitting
the evidence of export and providing
the statement set forth in
§1493.130(a)(12), certifies that:

(a) The agricultural commodity or
product exported under the payment
guarantee is a U.S. agricultural
commodity;

(b) There have not been any corrupt
payments or extra sales services or other
items extraneous to the transaction
provided, financed, or guaranteed in
connection with the transaction, and
that the transaction complies with
applicable United States law, including
the Foreign Corrupt Practices Act of
1977 and other anti-bribery measures;

(c) If the exporter has not assigned the
payment guarantee to a U.S. financial
institution, the exporter has verified that
the foreign financial institution, at the
time of submission of the evidence of
export report, is not excluded or
disqualified from participation in U.S.
government programs through either the
EPLS or OFAC Specially Designated
Nationals (SDN) lists; and
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(d) The information provided
pursuant to § 1493.30 and § 1493.70 has
not changed (except as agreed to and
amended by CCC) and the exporter still
meets all of the qualification
requirements of § 1493.30.

§1493.150 Proof of entry.

(a) Diversion. The diversion of
commodities covered by a GSM-102
payment guarantee to a country or
region other than that shown on the
payment guarantee is prohibited, unless
expressly authorized by the Director.

(b) Records of proof of entry. (1)
Exporters must obtain and maintain
records of an official or customary
commercial nature that demonstrate the
arrival of the agricultural commodities
exported in connection with the GSM—
102 program in the country or region
that was the intended country or region
of destination of such commodities.
Records demonstrating proof of entry
must be in English or be accompanied
by a certified or other translation
acceptable to CCC. Records acceptable
to meet this requirement include an
original certification of entry signed by
a duly authorized customs or port
official of the importing country, by an
agent or representative of the vessel or
shipline that delivered the agricultural
commodity to the importing country, or
by a private surveyor in the importing
country, or other documentation
deemed acceptable by the Director
showing:

(i) That the agricultural commodity
entered the importing country or region;
(ii) The identification of the export

carrier;

(iii) The quantity of the agricultural
commodity;

(iv) The kind, type, grade and/or class
of the agricultural commodity; and

(v) The date(s) and place(s) of
unloading of the agricultural commodity
in the importing country or region.

(2) Where shipping documents (e.g.,
bills of lading) clearly demonstrate that
the agricultural commodities were
shipped to the destination country or
region, proof of entry verification may
be provided by the importer.

§1493.160 Notice of default.

(a) Notice of default. If the foreign
financial institution issuing the letter of
credit fails to make payment pursuant to
the terms of the foreign financial
institution letter of credit or related
obligation, the exporter or the exporter’s
assignee must submit a notice of default
to CCC as soon as possible, but not later
than 5 business days after the date that
payment was due from the foreign
financial institution (the due date). A
notice of default must be submitted in

writing to CCC in the manner specified
on the FAS Web site and must include
the following information:

(1) Payment guarantee number;

(2) Name of the country or region as
shown on the payment guarantee;

(3) Name of the defaulting foreign
financial institution;

(4) Payment due date;

(5) Total amount of the defaulted
payment due, indicating separately the
amounts for principal and ordinary
interest, and including a copy of the
repayment schedule with due dates,
principal amounts and ordinary interest
rates for each installment;

(6) Date of foreign financial
institution’s refusal to pay, if applicable;

(7) Reason for foreign financial
institution’s refusal to pay, if known,
and copies of any correspondence with
the foreign financial institution
regarding the default.

(b) Failure to comply with time limit
for submission. If the exporter or the
exporter’s assignee fails to notify CCC of
a default within 5 business days, CCC
may deny the claim for that default.

(c) Impact of a default on other
existing payment guarantees. (1) If a
foreign financial institution defaults
under a CCC payment guarantee, upon
receipt of notice by the exporter from
CCC, CCC will immediately withdraw
coverage of any shipments where:

(i) The foreign financial institution
letter of credit has been or will be issued
by the foreign financial institution in
default, and

(ii) The date of export is to be later
than the date of receipt of CCC’s
notification to the exporter.

(2) If CCC withdraws coverage for any
such shipments, CCC will permit the
exporter (with concurrence of the
assignee, if any) to utilize another
approved foreign financial institution
for the balance of the transaction
covered by the payment guarantee. If no
alternate foreign financial institution
can be found, CCC will cancel the
portion of the payment guarantee
corresponding to any unshipped
amounts plus any shipped amounts
with a date of export later than the date
of the first default by the foreign
financial institution and refund the
guarantee fees corresponding to these
amounts.

§1493.170 Claims for default.

(a) Filing a claim. A claim by the
exporter or the exporter’s assignee for a
defaulted payment will not be paid if it
is made later than 180 calendar days
from the due date of the defaulted
payment. A claim must be submitted in
writing to CCC in the manner specified
on the FAS Web site. The claim must

include the following information and
documents:

(1) Payment guarantee number;

(2) A certification that the scheduled
payment has not been received;

(3) A certification of the total amount
of the defaulted payment due,
indicating separately the amounts for
principal and ordinary interest, and
including a copy of the repayment
schedule with due dates, principal
amounts and ordinary interest rates for
each installment;

(4) A description of:

(i) Any payments from or on behalf of
the defaulting party or otherwise related
to the defaulted payment that were
received by the exporter or the
exporter’s assignee prior to submission
of the claim (excluding scheduled
payments received under the letter of
credit and/or related obligation prior to
the initial default); and

(ii) Any security, insurance, or
collateral arrangements, whether or not
any payment has been realized from
such security, insurance, or collateral
arrangement as of the time of claim,
from or on behalf of the defaulting party
or otherwise related to the defaulted
payment.

(5) A copy of each of the following
documents, with a cover document
containing a signed certification by the
exporter or the exporter’s assignee that
all documents are true and correct
copies:

(1)(A) the foreign financial institution
letter of credit securing the export sale;
and

(B) If applicable, the document(s)
evidencing the related obligation owed
by the foreign financial institution to the
exporter or the exporter’s assignee.

(ii) Depending upon the method of
shipment, the negotiable ocean carrier
or intermodal bill(s) of lading signed by
the shipping company with the onboard
ocean carrier date for each shipment,
the airway bill, or, if shipped by rail or
truck, the bill of lading and the entry
certificate or similar document signed
by an official of the importing country;

(iii) Proof of entry documentation as
required by § 1493.150;

(iv)(A) the exporter’s invoice showing,
as applicable, the FAS, FOB, CFR or CIF
values; or

(B) If there was an intervening
purchaser, both the exporter’s invoice to
the intervening purchaser and the
intervening purchaser’s invoice to the
importer;

(v) An instrument, in form and
substance satisfactory to CCC,
subrogating to CCC the respective rights
of the exporter and the exporter’s
assignee, if applicable, to the amount of
payment in default under the applicable
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export sale. The instrument must
reference the applicable foreign
financial institution letter of credit and
the related obligation, if applicable; and

(vi) A copy of the evidence of export
report(s) previously submitted by the
exporter to CCC pursuant to
§1493.130(a), or evidence that the
report was submitted to CCC
electronically.

(b) Additional documents. If a claim
is denied by GCC, the exporter or
exporter’s assignee may provide further
documentation to CCC to establish that
the claim is in good order.

(c) Subsequent claims for defaults on
installments. If the initial claim is found
in good order, the exporter or an
exporter’s assignee need only provide
all of the required claims documents
with the initial claim relating to a
covered transaction. For subsequent
claims relating to failure of the foreign
financial institution to make scheduled
installments on the same export
shipment, the exporter or the exporter’s
assignee need only submit to CCC a
notice of such failure containing the
information stated in paragraph (a)(1),
(2), and (3) of this section; an
instrument of subrogation as per
paragraph (a)(5)(v) of this section, and
including the date the original claim
was filed with CCC.

(d) Alternative satisfaction of
payment guarantees. CCC may establish
procedures, terms and/or conditions for
the satisfaction of CCC’s obligations
under a payment guarantee other than
those provided for in this subpart if CCC
determines that those alternative
procedures, terms, and/or conditions are
appropriate in rescheduling the debts
arising out of any transaction covered by
the payment guarantee and would not
result in CCC paying more than the
amount of CCC’s obligation.

§1493.180 Payment for default.

(a) Determination of CCC’s liability.
Upon receipt in good order of the
information and documents required
under § 1493.170, CCC will determine
whether or not a default has occurred
for which CCC is liable under the
applicable payment guarantee. Such
determination shall include, but not be
limited to, CCC’s determination that all
documentation conforms to the specific
requirements contained in this subpart,
and that all documents submitted for
payment conform to the requirements of
the letter of credit and/or related
obligation. If CCC determines that it is
liable to the exporter and/or the
exporter’s assignee, CCC will pay the
exporter or the exporter’s assignee in
accordance with paragraphs (b) and (c)
of this section.

(b) Amount of CCC’s liability. CCC’s
maximum liability for any claims
submitted with respect to any payment
guarantee, not including any CCC late
interest payments due in accordance
with paragraph (c) of this section, will
be limited to the lesser of:

(1) The guaranteed value as stated in
the payment guarantee, plus eligible
interest, less any payments received or
funds realized from insurance, security
or collateral arrangements prior to claim
by the exporter or the exporter’s
assignee from or on behalf of the
defaulting party or otherwise related to
the obligation in default (other than
payments between CCC, the exporter or
the exporter’s assignee); or

(2) The guaranteed percentage (as
indicated in the payment guarantee) of
the exported value indicated in the
evidence of export, plus eligible
interest, less any payments received or
funds realized from insurance, security
or collateral arrangements prior to claim
by the exporter or the exporter’s
assignee from or on behalf of the
defaulting party or otherwise related to
the obligation in default (other than
payments between CCC, the exporter or
the exporter’s assignee).

(c) CCC late interest. If CCC does not
pay a claim within 15 business days of
receiving the claim in good order, late
interest will accrue in favor of the
exporter or the exporter’s assignee
beginning with the sixteenth business
day after the day of receipt of a
complete and valid claim found by CCC
to be in good order and continuing until
and including the date that payment is
made by CCC. CCC late interest will be
paid on the guaranteed amount, as
determined by paragraphs (b)(1) and (2)
of this section, and will be calculated at
a rate equal to the average investment
rate of the most recent Treasury 91-day
bill auction as announced by the
Department of Treasury as of the due
date. If there has been no 91-day auction
within 90 calendar days of the date CCC
late interest begins to accrue, CCC will
apply an alternative rate in a manner to
be described on the FAS Web site.

(d) Accelerated payments. CCC will
pay claims only on amounts not paid as
scheduled. CCC will not pay claims for
amounts due under an accelerated
payment clause in the export sales
contract, the foreign financial
institution’s letter of credit, or any
obligation owed by the foreign financial
institution to the exporter and/or the
exporter’s assignee which is related to
the foreign financial institution’s letter
of credit issued in favor of the exporter,
unless it is determined to be in the best
interests of CCC. Notwithstanding the
foregoing, CCC at its option may declare

up to the entire amount of the unpaid
balance, plus accrued ordinary interest,
in default, require the U.S. financial
institution (or exporter) to invoke the
acceleration provision in the foreign
financial institution letter of credit,
require submission of all claims
documents specified in § 1493.170, and
make payment to the exporter or the
exporter’s assignee in addition to such
other claimed amount as may be due
from CCC.

(e) Action against the assignee.
Notwithstanding any other provision in
this subpart to the contrary, with regard
to commodities covered by a payment
guarantee, CCC will not hold the
assignee responsible or take any action
or raise any defense against the assignee
for any action, omission, or statement by
the exporter of which the assignee has
no knowledge, provided that:

(1) The exporter complies with the
reporting requirements under
§1493.130 and § 1493.140, excluding
post-export adjustments (i.e.,
corrections to evidence of export
reports); and

(2) The exporter or the exporter’s
assignee furnishes the statements and
documents specified in § 1493.160 and
§1493.170.

§1493.190 Recovery of defaulted
payments.

(a) Notification. Upon claim payment
to the exporter or the exporter’s
assignee, CCC will notify the foreign
financial institution of CCC’s rights
under the subrogation agreement to
recover all monies in default.

(b) Receipt of monies. (1) In the event
that monies related to the obligation in
default are recovered by the exporter or
the exporter’s assignee from or on behalf
of the defaulting party, the importer, or
any source whatsoever (excluding
payments between CCC, the exporter
and the exporter’s assignee), such
monies shall be immediately paid to
CCC. Any monies derived from
insurance or through the liquidation of
any security or collateral after the claim
is filed with CCC shall be deemed
recoveries that must be paid to CCC. If
such monies are not received by CCC
within 15 business days from the date
of recovery by the exporter or the
exporter’s assignee, the exporter or the
exporter’s assignee will owe to CCC
interest from the date of recovery to the
date of receipt by CCC. This interest will
be calculated at a rate equal to the latest
average investment rate of the most
recent Treasury 91-day bill auction, as
announced by the Department of
Treasury, in effect on the date of
recovery and will accrue from such date
to the date of payment by the exporter
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or the exporter’s assignee to CCC. Such
interest will be charged only on CCC'’s
share of the recovery. If there has been
no 91-day auction within 90 calendar
days of the date interest begins to
accrue, will apply an alternative rate in
a manner to be described on the FAS
Web site.

(2) If CCC recovers monies that should
be applied to a payment guarantee for
which a claim has been paid by CCC,
CCC will pay the holder of the payment
guarantee its pro rata share
immediately, provided that the required
information necessary for determining
pro rata distribution has been furnished.
If payment is not made by CCC within
15 business days from the date of
recovery or 15 business days from
receiving the required information for
determining pro rata distribution,
whichever is later, CCC will pay interest
calculated at a rate equal to the latest
average investment rate of the most
recent Treasury 91-day bill auction, as
announced by the Department of
Treasury, in effect on the date of
recovery and such interest will accrue
from such date to the date of payment
by CCC. The interest will apply only to
the portion of the recovery payable to
the holder of the payment guarantee.

(c) Allocation of recoveries.
Recoveries made by CCC from the
importer or the foreign financial
institution, and recoveries received by
CCC from the exporter, the exporter’s
assignee, or any source whatsoever that
are related to the obligation in default
will be allocated by CCC to the exporter
or the exporter’s assignee and to CCC on
a pro rata basis determined by their
respective interests in such recoveries.
The respective interest of each party
will be determined on a pro rata basis,
based on the combined amount of
principal and interest in default. Once
CCC has paid out a particular claim
under a GSM-102 payment guarantee,
CCC pro rates any collections it receives
and shares these collections
proportionately with the holder of the
guarantee until both CCC and the holder
of the guarantee have been reimbursed
in full.

(d) Liabilities to CCC.
Notwithstanding any other terms of the
payment guarantee, under the following
circumstances the exporter or the
exporter’s assignee will be liable to CCC
for any amounts paid by CCC under the
payment guarantee:

(1) The exporter will be liable to CCC
when and if it is determined by CCC
that the exporter has engaged in fraud,
or has been or is in material breach of
any contractual obligation, certification
or warranty made by the exporter for the
purpose of obtaining the payment

guarantee or for fulfilling obligations
under GSM-102;

(2) The exporter’s assignee will be
liable to CCC when and if it is
determined by CCC that the exporter’s
assignee has engaged in fraud or
otherwise violated program
requirements.

(e) Good faith. The willful violation
by an exporter of the certifications in
§1493.80(b) and § 1493.140(b) or the
failure of an exporter to comply with the
provisions of § 1493.150 or
§1493.210(a) will not affect the validity
of any payment guarantee with respect
to an assignee which had no knowledge
of such violation or failure to comply at
the time such exporter applied for the
payment guarantee or at the time of
assignment of the payment guarantee.

(f) Cooperation in recoveries. Upon
payment by CCC of a claim to the
exporter or the exporter’s assignee, the
exporter or the exporter’s assignee will
cooperate with CCC to affect recoveries
from the foreign financial institution
and/or the importer. Cooperation may
include, but is not limited to,
submission of documents to the foreign
financial institution (or its
representative) to establish a claim;
participation in discussions with CCC
regarding the appropriate course of
action with respect to a default; actions
related to accelerated payments as
specified in § 1493.180(d); and other
actions that do not increase the
obligation of the exporter or exporter’s
assignee under the payment guarantee.

§1493.192 Dispute resolution and appeals.
(a) Dispute resolution. (1) The
Director and the exporter or the
exporter’s assignee will attempt to
resolve any disputes, including any
adverse determinations made by CCC,
arising under the GSM-102 program,
this subpart, the applicable Program
Announcements and Notices to
Participants, or the payment guarantee.
(2) The exporter or the exporter’s
assignee may seek reconsideration of a
determination by the Director by
submitting a letter requesting
reconsideration to the Director within
30 calendar days of the date of the
determination. For the purposes of this
section, the date of a determination will
be the date of the letter or other means
of notification to the exporter or the
exporter’s assignee of the determination.
The exporter or the exporter’s assignee
may include with the letter requesting
reconsideration any additional
information that it wishes the Director
to consider in reviewing its request. The
Director will respond to the request for
reconsideration within 30 calendar days
of the date on which the request or the

final documentary evidence submitted
by the exporter or the exporter’s
assignee is received by him or her,
whichever is later, unless the Director
extends the time permitted for response.
If the exporter or the exporter’s assignee
fails to request reconsideration of a
determination by the Director, then the
determination of the Director is final.

(3) If the exporter or the exporter’s
assignee requested reconsideration of a
determination by the Director pursuant
to subparagraph (a)(2) of this section,
and the Director upheld the original
determination, then the exporter or the
exporter’s assignee may appeal the
Director’s final determination to the
GSM in accordance with the procedures
set forth in paragraph (b) of this section.
If the exporter or the exporter’s assignee
fails to appeal the Director’s final
determination within 30 calendar days,
as provided in section 1493.200(b)(1),
then the Director’s decision becomes the
final determination of CCC.

(b) Appeal procedures. (1) An
exporter or exporter’s assignee that has
exhausted the procedures set forth in
paragraph (a) of this section may appeal
to the GSM a determination of the
Director. An appeal to the GSM must be
in writing and filed with the office of
the GSM no later than 30 calendar days
following the date of the final
determination by the Director. If the
exporter or the exporter’s assignee
requests an administrative hearing in its
appeal letter, it shall be entitled to a
hearing before the GSM or the GSM’s
designee.

(2) If the exporter or the exporter’s
assignee does not request an
administrative hearing, the exporter or
the exporter’s assignee must indicate in
its appeal letter whether or not it will
submit any additional written
information or documentation for the
GSM to consider in acting upon its
appeal. This information or
documentation must be submitted to the
GSM within 30 calendar days of the
date of the appeal letter to the GSM. The
GSM will make a decision regarding the
appeal based upon the information
contained in the administrative record.
The GSM will endeavor to issue his or
her written decision within 60 calendar
days of the date on which the GSM
receives the appeal or the date that final
documentary evidence is submitted by
the exporter or the exporter’s assignee to
the GSM, whichever is later.

(3) If the exporter or the exporter’s
assignee has requested an
administrative hearing, the GSM will set
a date and time for the hearing that is
mutually convenient for the GSM and
the exporter or the exporter’s assignee.
This date will ordinarily be within 60
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calendar days of the date on which the
GSM receives the request for a hearing.
The hearing will be an informal
procedure. The exporter or the
exporter’s assignee and/or its counsel
may present any relevant testimony or
documentary evidence to the GSM. A
transcript of the hearing will not
ordinarily be prepared unless the
exporter or the exporter’s assignee bears
the costs involved in preparing the
transcript, although the GSM may
decide to have a transcript prepared at
the expense of the Government. The
GSM will make a decision regarding the
appeal based upon the information
contained in the administrative record.
The GSM will endeavor to issue his or
her written decision within 60 calendar
days of the date of the hearing or the
date of receipt of the transcript, if one
is to be prepared, whichever is later.

(4) The decision of the GSM will be
the final determination of CCC. The
exporter or the exporter’s assignee will
be entitled to no further administrative
appellate rights.

(c) Failure to comply with
determination. If the exporter or the
exporter’s assignee has violated the
terms of this subpart or the payment
guarantee by failing to comply with a
determination made under this section,
and the exporter or the exporter’s
assignee has exhausted its rights under
this section or has failed to exercise
such rights, then CCC will have the right
to take any measures available to CCC
under applicable law.

(d) Exporter’s obligation to perform.
The exporter will continue to have an
obligation to perform pursuant to the
provisions of these regulations and the
terms of the payment guarantee pending
the conclusion of all procedures under
this section.

§1493.195 Miscellaneous provisions.

(a) Maintenance of records and access
to premises. For a period of five years
after the date of expiration of the
coverage of a payment guarantee, the
exporter or the exporter’s assignee, as
applicable, must maintain and make
available all records pertaining to sales
and deliveries of and extension of credit
for agricultural commodities exported in
connection with a GSM-102 payment
guarantee, including those records
generated and maintained by agents,
intervening purchasers, and related
companies involved in special
arrangements with the exporter. The
Secretary of Agriculture and the
Comptroller General of the United
States, through their authorized
representatives, must be given full and
complete access to the premises of the
exporter or the exporter’s assignee, as

applicable, during regular business
hours from the effective date of the
payment guarantee until the expiration
of such five-year period to inspect,
examine, audit, and make copies of the
exporter’s, exporter’s assignee’s, agent’s,
intervening purchaser’s or related
company’s books, records and accounts
concerning transactions relating to the
payment guarantee, including, but not
limited to, financial records and
accounts pertaining to sales, inventory,
processing, and administrative and
incidental costs, both normal and
unforeseen. During such period, the
exporter or the exporter’s assignee may
be required to make available to the
Secretary of Agriculture or the
Comptroller General of the United
States, through their authorized
representatives, records that pertain to
transactions conducted outside the
program, if, in the opinion of the
Director, such records would pertain
directly to the review of transactions
undertaken by the exporter in
connection with the payment guarantee.

(b) Responsibility of program
participants. It is the responsibility of
all exporters, U.S. and foreign financial
institutions to review, and fully
acquaint themselves with, all
regulations, Program Announcements,
and Notices to Participants relating to
the GSM—-102 program, as applicable.
All exporters, U.S. and foreign financial
institutions participating in this
program are hereby on notice that they
will be bound by this subpart and any
terms contained in the payment
guarantee and in applicable Program
Announcements.

(c) Submission of documents by
principal officers. All required
submissions, including certifications,
applications, reports, or requests (i.e.,
requests for amendments), by exporters
or exporters’ assignees under this
subpart must be signed by a principal of
the exporter or exporter’s assignee or
their authorized designee(s). In cases
where the designee is acting on behalf
of the principal, the signature must be
accompanied by: wording indicating the
delegation of authority or, in the
alternative, by a certified copy of the
delegation of authority; and the name
and title of the authorized person or
officer. Further, the exporter or
exporter’s assignee must ensure that all
information/reports required under
these regulations are submitted within
the required time limits.

(d) Officials not to benefit. No
member of or delegate to Congress, or
Resident Commissioner, shall be
admitted to any share or part of the
payment guarantee or to any benefit that
may arise there from, but this provision

shall not be construed to extend to the
payment guarantee if made with a
corporation for its general benefit.

(e) OMB control number assigned
pursuant to the Paperwork Reduction
Act. The information collection
requirements contained in this part (7
CFR Part 1493) have been approved by
the Office of Management and Budget
(OMB) in accordance with the
provisions of 44 U.S.C. Chapter 35 and
have been assigned OMB Control
Number 0551-0004.

Dated: June 24, 2011.
Suzanne E. Heinen,

Acting Executive Vice President, Commodity
Credit Corporation and Acting Administrator,
Foreign Agricultural Service.

[FR Doc. 2011-18403 Filed 7—26-11; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 319 and 381
[Docket No. FSIS-2010-0012]
RIN 0583-AD41

Common or Usual Name for Raw Meat
and Poultry Products Containing
Added Solutions

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Proposed rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is proposing
to amend its regulations to establish a
common or usual name for raw meat
and poultry products that do not meet
standard of identity regulations and to
which solutions have been added.
Products with added solutions are
sometimes referred to as “‘enhanced
products.” The Agency is proposing that
the common or usual name for such
products include an accurate
description of the raw meat or poultry
component, the percentage of added
solution incorporated into the raw meat
or poultry product, and the individual
ingredients or multi-ingredient
components in the solution listed in the
descending order of predominance by
weight. FSIS is also proposing that the
print for all words in the common or
usual name appear in a single font size,
color, and style of print and that the
name appear on a single-color
contrasting background. In addition, the
Agency is proposing to remove the
standard of identity regulation for
“ready-to-cook poultry products to
which solutions are added.”
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DATES: Submit comments by September
26, 2011.

ADDRESSES: FSIS invites interested
persons to submit relevant comments on
the implementation of this proposed
rule. Comments may be submitted by
either of the following methods:

¢ Federal eRulemaking Portal: This
Web site provides the ability to type
short comments directly into the
comment field on this Web page or
attach a file for lengthier comments. Go
to http://www.regulations.gov. Follow
the online instructions at that site for
submitting comments.

¢ Mail, including floppy disks or CD-
ROMs, and hand- or courier-delivered
items: Send to Docket Clerk, U.S.
Department of Agriculture (USDA),
FSIS, Room 2-2127, George Washington
Carver Center, 5601 Sunnyside Avenue,
Beltsville, MD 20705-5273.

Instructions: All items submitted by
mail or electronic mail must include the
Agency name and docket number FSIS—
2010-0012. Comments received in
response to this docket will be made
available for public inspection and
posted without change, including any
personal information, to http://
www.regulations.gov.

Docket: For access to background
documents or comments received, go to
the FSIS Docket Room at the address
listed above between 8:30 a.m. and 4:30
p.m., Monday through Friday.

FOR FURTHER INFORMATION CONTACT: Ms.
Rosalyn Murphy-Jenkins, Director,
Labeling and Program Delivery Division,
Office of Policy and Program
Development, FSIS, USDA, (301) 504—
0879.

SUPPLEMENTARY INFORMATION:

Background

The Federal Meat Inspection Act
(FMIA) (21 U.S.C. 601-695) and Poultry
Products Inspection Act (PPIA) (21
U.S.C. 451-470) (“the Acts”) provide
that the labels of meat and poultry
products must be approved by the
Secretary of Agriculture, who has
delegated this authority to FSIS, before
these products can enter commerce. The
Acts also prohibit the distribution in
commerce of meat or poultry products
that are adulterated or misbranded.

Under the Acts, a meat or poultry
product is misbranded, among other
circumstances, if its labeling is false or
misleading in any particular or it is
offered for sale under the name of
another food (21 U.S.C. 601(n)(1),
453(h)(1), 601(n)(2), and 453(h)(2)). A
meat or poultry product that is not
subject to a standard of identity (9 CFR
Part 319 and Part 381 Subpart P) is also
misbranded “* * * unless its label

bears the common or usual name of the
food, if any there be * * *” (21 U.S.C.
601(n)(9)(A) and 453(n)(9)(A)). The
FMIA and PPIA give FSIS broad
authority to promulgate such rules and
regulations as are necessary to carry out
the provisions of the Acts (21 U.S.C. 621
and 463(b)).

To prevent meat and poultry products
from being misbranded, the meat and
poultry products inspection regulations
require that the labels of meat and
poultry products contain specific
information and that such information
be displayed as prescribed in the
regulations (9 CFR part 317 and 381
subpart N). Under the regulations, the
principal display panel on the label of
a meat product and the label of a
poultry product must, among other
information, show the name of the
product. For products that purport to be
or are represented by a regulatory
standard of identity, the name of the
product on the label must be the name
of the food specified in the standard.
For any other product, the name on the
label must be ““the common or usual
name of the food, if any there be.” If
there is no common or usual name, the
name on the label must be a “truthful,
descriptive designation” (9 CFR
317.2(c)(1) and 381.117).

FSIS poultry products regulations (9
CFR 381.169) provide that solutions
may be added to ready-to-cook, bone-in
poultry carcasses and parts, increasing
the weight by approximately 3 percent
over the weight of the raw product after
chilling and washing. Poultry products
with solutions that have been added in
accordance with this regulation must be
labeled with a conspicuous, legible, and
descriptive name, including terms that
concisely describe the method of
addition and function of the added
material. The regulation requires that all
major terms in the product name be
printed with the same prominence,
except that the words that describe the
function of the added materials (such as
“injected for Flavored Basting”) may be
more prominent. A qualifying statement
that identifies the percentage of added
solution must be printed at least one-
fourth the size of the most prominent
letter in the product name. The
ingredients in the solution must be
identified in the qualifying statement
and must be displayed with a minimum
size requirement of one-eighth the size
of the most prominent letter in the
product name. In addition, 9 CFR
381.169 contains labeling compliance
quality control criteria that must be
approved by the Administrator.

Since 9 CFR 381.169 was codified on
May 16, 1972 (37 FR 9706), and
subsequently amended on October 7,

1974 (39 FR 36000), several changes
have taken place that have diminished
the relevance of 9 CFR 381.169 in
preventing the labels of poultry that
contain added solutions from being false
or misleading. Poultry processors have
developed technologies, such as using
injectors to inject solutions deep into
the muscle tissue, that incorporate more
than 3 percent solution into products.
While the practice of adding liquid
solution was initially used to flavor the
raw poultry product without
significantly increasing the product’s
net weight, the addition of the increased
levels of solution has resulted in
increasing the total weight of the
finished product. Also, with the May 30,
2000, publication of the Elimination of
Requirements for Partial Quality Control
Programs Final Rule (65 FR 34381), the
quality control criteria used to monitor
the percent added solution per 9 CFR
381.169(c) are no longer in effect.

To provide labeling guidance for
ready-to-cook, bone-in poultry products
with solutions above 3 percent and for
boneless poultry products with any
amount of added solution, neither of
which are covered under 9 CFR 381.169,
the Agency issued Policy Memo 042,
Raw Bone-In Poultry Products
Containing Solutions (February 1982)
and Policy Memo 044A, Raw Boneless
Poultry Containing Solutions
(September 1986). FSIS also issued
Policy Memo 066C, Uncooked Red Meat
Products Containing Added Substances
(November 2004) to provide similar
guidance for the labeling of “enhanced”
uncured meat products. The Policy
Memos are available on the FSIS Web
site at http://www.fsis.usda.gov/OPPDE/
larc/Policies/Policy Memos 082005.pdyf.

The intent of labeling guidance
provided in the policy memoranda was
to provide guidance to industry to
develop truthful, easy-to-read labeling
information concerning the solutions
added to products so that consumers
could make informed purchasing
decisions. However, it has come to the
Agency’s attention, through the
petitions discussed below, comments
submitted by the public, and FSIS
review of labels, that some product
labels may not clearly and
conspicuously identify that the raw
meat or poultry products contain added
solution.

Under FSIS’s current regulatory
approach, raw products that contain
added solution and products that do not
contain added solution may have the
same product name. For example, the
name for a single-ingredient chicken
breast and a chicken breast with added
solution is “chicken breast,” even
though one is 100 percent chicken


http://www.fsis.usda.gov/OPPDE/larc/Policies/Policy_Memos_082005.pdf
http://www.fsis.usda.gov/OPPDE/larc/Policies/Policy_Memos_082005.pdf
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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breast and one may be 60 percent
chicken breast and 40 percent solution.
Although the labeling of the product
must include a qualifying statement that
reflects the fact that the product
contains added solution, this may not be
readily apparent to consumers because
the statement is not part of the product
name. For example, through label
review, FSIS has found that it is
common for product labels to contain
product names in bold fonts with strong
contrasting backgrounds, with the
qualifying statement on added solution
printed in tall, narrow, or slanted fonts
at the smallest height permitted, and on
background of poor color contrast.
While such labeling may be consistent
with existing Agency guidance, it may
not clearly identify to consumers that
the products contain added solutions.

Petitions and Public Comments Related
to Products That Contain Added
Solution

Since 2007, FSIS has received two
petitions related to products that
contain added solution. In July 2007,
the Truthful Labeling Coalition (TLC)
submitted a petition to the Agency
requesting that it “prevent the ongoing
marketing of so-called ‘enhanced’
(added solution) fresh poultry products
in all situations where ingredients
added to such products are not being
adequately labeled to prevent the
consuming public from being misled.”

Included in the TLC petition were two
consumer research studies.!2 Though
these studies are not generalizable, they
provide anecdotal evidence that
consumers read and use labels, and that
users of “enhanced” chicken are not
aware that it contains additives until
specifically directed to look at the label.
According to the Sorenson study, even
after looking at the label of an
“enhanced” chicken product, about
20% participants in the study that
purchase the chicken failed to realize
that the chicken contains additives.” In
addition, almost one-third of these
participants indicated that they “care a
lot that their chicken contains
additives,” and after being informed
about the additives, these participants
said they probably or definitely would
not buy it again. Participants in the
study were also presented with the
following label descriptions that
communicated additive ingredients in
chicken: “Contains up to 15% water,
salt, and sodium phosphate,”

1Russell Research, Fresh Chicken Study Final
Report, June 2006.

2 “Enhanced” Chicken, Consumer Research,
November 2004, SAI Project #04177, Sorensen
Associates, Minneapolis, Minnesota (888—616—
0123), Portland, Oregon (800-542-4321).

“Enhanced with up to 15% solution of
water, salt, and sodium phosphates,”
“Contains up to 15% chicken broth,”
and “Enhanced with up to fifteen
percent chicken broth.” Respondents
considered the wording “Contains up to
15% water, salt, and sodium
phosphates’ as most accurately
communicating additive ingredients in
chickens.

The TLC petition also pointed out
health concerns associated with the
addition of salt to these products. TLC
submitted a comparison of the sodium
content in 4 ounces of a single
ingredient, raw poultry product (45 mg
sodium) to 4 ounces of a poultry
product with added solution (370 mg
sodium), more than an eightfold
increase in the amount of sodium. TLC
argued that many consumers do not
realize that there may be a significant
difference in sodium content between a
single-ingredient, raw product and a
similar-looking product with added
solution.

In March 2009, the California
Agricultural Commissioners and Sealers
Association submitted a petition to
revoke FSIS’s September 9, 2008, Final
Rule, “Determining Net Weight
Compliance for Meat and Poultry
Products” (73 FR 52189), which
eliminated wet tare provisions for
determining the net weight of packaged
meat and poultry products. The petition
suggested that meat and poultry
products with added solution were
misleading to the consumer because
added liquids represent a high
percentage of product weight. The
petition stated that in 2006, California
Weights and Measures officials
conducted a study that indicated that, in
California alone, consumers spent an
estimated $246 million on solutions
added to ready-to-cook poultry. The
petition further stated that, assuming
California has approximately 12% of the
U.S. market share, the nationwide
impact is projected at a cost of $2 billion
annually for just the added solution.

In addition, after FSIS held a public
meeting on December 12, 20086, to solicit
public input on “natural” claims, the
Agency received more than 12,000
comments from a write-in campaign
sponsored by TLC that objected to the
use of “natural” claims in the labeling
of poultry product with added solutions
(71 FR 70503). The Agency received
similar comments in response to its
September 14, 2009, Advance Notice of
Proposed Rulemaking, ‘“Product
Labeling: Use of the Voluntary Claim
‘Natural’ in the Labeling of Meat and
Poultry Products” (74 FR 46951).
Although the current proposed rule
does not address “‘natural” claims in

product labeling, we note that almost all
of the comments submitted as part of
the TLC write-in campaign also
requested that FSIS require poultry
products with added solution to bear a
prominent label that clearly reflects the
products’ true composition. This
proposed rule addresses the labeling of
products that contain added solution
and does not affect FSIS’s “‘natural”
claims policy. The Agency intends to
pursue separate rulemaking to address
issues associated with “natural” claims.

Proposed Amendments

After considering the comments
submitted in response to the 2006
public meeting and the 2009 advanced
notice of proposed rulemaking, and the
information presented in the petitions
described above, along with the
Agency’s experience in reviewing labels
of meat and poultry products with
added solution, the Agency has
tentatively concluded that without
specific, clear, and conspicuous
information about the percentage of
added solution incorporated into the
product, the labeling of these raw meat
or poultry products that do not meet a
standard of identity is likely to be
misleading to consumers.

As noted above, raw products that
have added solution and single-
ingredient raw products currently have
the same product name, and the
qualifying statement required for
products with added solution may not
be readily apparent to consumers. Thus,
the labeling of meat and poultry
products with added solution that do
not meet a regulatory standard of
identity often does not adequately
reveal a significant material fact about
the nature of the product.

FSIS agrees with the petitions
discussed above, the comments
submitted in response to the 2006
public meeting on ‘natural” claims, and
the 2009 Advance Notice of Proposed
Rulemaking on “natural” claims that
without adequate information,
consumers likely cannot distinguish
between single-ingredient raw meat and
poultry products versus similar raw
meat and poultry products containing
added solution that do not meet a
standard of identity. The added solution
in a raw meat and poultry product is a
characterizing component of the
product, and, as suggested by the
consumer research discussed above, is
likely to affect consumers’ purchasing
decisions. Furthermore, as noted in the
TLC petition, the presence of added
solutions affects the product’s nutrition
profile because there may be a
significant difference in sodium content
between a single-ingredient raw product
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and a similar-looking product
containing added solution. The effect of
excess sodium may be compounded if
consumers unknowingly purchase a
product with added solution, believe it
to be a single-ingredient product, and
add salt during preparation or prior to
consumption.

Therefore, to ensure that labels
adequately inform consumers that raw
products that do not meet a standard of
identity in 9 CFR part 319 or 9 CFR part
381, subpart P, contain added solutions,
the Agency is proposing to establish a
common or usual name for such raw
products. FSIS is proposing that the
common or usual name of such product
consist of the following: an accurate
description of the raw meat or poultry
component; the percentage of any added
solution incorporated into the raw meat
or poultry product (total weight of
solution ingredients divided by the
weight of the raw meat or poultry
without solution or any other added
ingredients, multiplied by 100) using
numerical representation and the
percent symbol “%;” and the common
or usual name of all individual
ingredients or multi-ingredient
components in the solution listed in
descending order of predominance by
weight. For example, an applicable
product could be labeled as “chicken
breast—40% added solution of water,
salt and sodium phosphate” or “chicken
breast—40% added solution of water,
teriyaki sauce, and salt.” If the poultry
component of a poultry product is
represented by a standard cut for raw
poultry prescribed in 9 CFR 381.170, the
common or usual name of the product
would include the name of the standard
poultry cut, the percentage of added
solution, and the common or usual
names of the ingredients in the solution.

Under this proposal all of the letters
in the name would be required to
appear in a single font size, color, and
style of print and appear on a single-
color contrasting background, as
opposed to the smaller type and
differing style that is currently
permitted for the qualifying statement.
This approach will clearly disclose that
the product has been formulated with
added solution, and it will clearly
distinguish raw meat and poultry
products that have added solution from
single-ingredient raw meat and poultry
products.

The Agency would like to receive any
consumer research information that
evaluates whether the proposed product
name requirements described above
would better inform consumers and
affect their purchasing habits.

Under the current regulations, as
noted above, the product label is

required to show the product name,
which, for a non-standardized product
with a common or usual name, would
be the common or usual name of the
food (9 CFR 317.2(c)(1) and 381.117).
Thus, if finalized, the common or usual
name for raw meat and poultry products
containing added solution subject to
this proposed rule would be different
from the name for similar raw products
without added solution. If this proposal
is finalized, raw products containing
added solution subject to the rule that
are not labeled with the prescribed
common or usual name would be
considered misbranded because their
labeling would be false or misleading
and they would be offered for sale under
the name of another food (21 U.S.C.
601(n)(1), 453(h)(1), 601(n)(2), and
453(h)(2)).

The Agency seeks to ensure that the
common or usual name consistently
conveys to consumers that these
products contain added solutions.
Various methods are used to add
solutions to meat and poultry products
(e.g., injecting, marinating, or tumbling).
The term “enhanced” is commonly used
to describe products with added
solutions, regardless of the method used
to incorporate solution into the product,
and was the term used in the petitions
submitted to the Agency. However, FSIS
recognizes that the term “enhanced”
could imply a judgment about the value
of the product. As such, the Agency did
not propose to include the term
“enhanced” in the common or usual
name for products containing added
solutions.

In addition, FSIS is proposing that the
common or usual name of such
products that contain added solution
include the common or usual name of
individual ingredients or multi-
ingredient components in the solution
listed in descending order of
predominance. FSIS is proposing to
require this information in the product
name to ensure that consumers are
aware of the ingredients in the solution.
FSIS is proposing that the common or
usual names of applicable multi-
ingredient components, rather than the
components’ individual ingredients,
may be listed in the common or usual
name to simplify the product name for
raw products that may contain
numerous ingredients. FSIS requests
comment on whether the common or
usual name of a multi-ingredient
component in the product name
sufficiently alerts consumers concerning
the content of the added solution. FSIS
acknowledges that many solutions
include salt and requests comment on
whether consumers are aware of that.
Under this proposal, when the common

or usual name includes the individual
ingredients in the solution, those
ingredients would not need to be listed
in a separate ingredients statement on
the label. However, when the common
or usual name includes multi-ingredient
components, all ingredients in the
product would be required to be
declared in a separate ingredients
statement on the label. Regulations
currently require that ingredients in the
ingredients statement on the label be
listed in descending order of
predominance (9 CFR 317.2(c)(2),(f) and
381.118(a)(1)).

Raw products are products that have
not received any type of heat treatment
or full lethality treatment to destroy
harmful bacteria. FSIS agrees with the
petitions and comments that without
adequate information, consumers have
difficulty distinguishing between single-
ingredient raw meat and poultry
products and raw meat and poultry
products containing added solution.

FSIS has not received information
indicating that consumers lack adequate
ingredient information for fully cooked
or partially heat-treated products
containing added solution. An example
of a partially heat-treated product
containing added solution is a raw
chicken strip with an added solution
that is breaded, and then immersed in
hot oil to set the breading. This product
and other similar products would not be
subject to the common or usual name
requirements proposed in this
rulemaking because FSIS has tentatively
concluded that consumers are unlikely
to be misled into thinking that these are
single-ingredient products based on the
product appearance. For example,
breaded products are obviously not
single-ingredient. Furthermore, the
petitions and comments submitted on
products containing added solution
expressed concern that without
adequate labeling consumers would
have difficulty distinguishing raw
products with solutions from single-
ingredient raw products. They did not
express the same concern regarding
partially heat-treated or cooked
products. FSIS requests comments on
whether it should establish a common
or usual name for non-standardized
fully cooked or partially-heated treated
products that contain added solutions.

Under this proposed rule, meat and
poultry products that comply with a
standard of identity in the regulations
will continue to be labeled as the named
food specified in the standard. For
example, “corned beef,” which includes
curing solution, is allowed up to a 10
percent gain from the fresh weight of the
uncured beef in accordance with the 9
CFR 319.100 standard of identity for
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corned beef. Products that comply with
this standard would be named and
labeled as “corned beef.” However, if a
product similar to “corned beef”
includes a solution amount that is
greater than the standard allows, the
product is no longer a standardized
product and, under this proposed rule,
it must be labeled with the common or
usual name, “corned beef containing up
to 15% of a solution.” The name would
follow the labeling requirements for font
size, color, and style and background
color as proposed.

This proposed rule is only applicable
to raw meat and poultry products that,
after post-evisceration processing, have
solutions added. Raw, single-ingredient
meat and poultry products that retain
water as the result of post-evisceration
processing are subject to the retained
water regulations (9 CFR 441.10). The
regulations at 9 CFR 441.10 also address
retained water as a result of the use of
anti-microbial solutions (66 FR 1766).
This proposal addresses most other
added solutions.

FSIS Directive 7620.3, ‘“Processing
Inspectors’ Calculations Handbook,”
provides instructions to inspection
personnel concerning the method to use
in determining the percent pickup of
solutions added to raw poultry and meat

products. The National Institute of
Standards and Technology (NIST)
Handbook 133 provides instructions to
personnel concerning the method to use
in determining the net weight of
enhanced products. Should this rule
become final, FSIS personnel will
continue to follow Directive 7620.3
when enforcing these labeling
requirements and the NIST Handbook
133 in order to determine the net weight
of these products.

In addition to proposing a common or
usual name for raw meat and poultry
products containing added solution,
FSIS is proposing to remove 9 CFR
381.169, the standard for “‘ready-to-cook
poultry products to which solutions are
added.” The Agency has evaluated the
provisions in 9 CFR 381.169 and has
determined that the provisions are not
necessary. If this proposal is finalized,

9 CFR 381.169 will not be necessary
because the labeling of all poultry and
meat products containing added
solution will be required to comply with
the common or usual name
requirements. Likewise, when these
proposed amendments are finalized,
Policy Memos 042,044A, and 066C will
be rescinded and references to these
policy memoranda will be deleted from
the FSIS Food Standards and Labeling

Policy Book. FSIS is requesting
comments on removing all of the
regulatory requirements in 9 CFR
381.169.

The misbranding provisions of the
Acts apply to all meat and poultry
products, including products that are
not subject to the inspection provisions
of the Acts (21 U.S.C. 623(d) and
464(e)). Thus, if finalized, these
proposed regulations will apply to raw
meat and poultry products containing
added solutions that do not meet a
regulatory standard of identity and that
are sold for retail sale, institutional use,
or further processing. If retail facilities,
such as grocery stores, produce such
products, the proposed labeling
requirements would apply to those
products. The proposed regulations
would also apply to raw meat and
poultry products containing added
solutions that have been sliced or cut up
and re-packaged at retail or another
official establishment.

These proposed amendments, if
finalized, will become effective on
January 1, 2014, the compliance date
provided by the Uniform Compliance
Date for Food Labeling Regulations (75
FR 71344).

BILLING CODE 3410-DM-P



44860

Federal Register/Vol. 76, No. 144/ Wednesday, July 27, 2011/Proposed Rules

KEEP REFRIGERATED

Pork Tenderloin -
15% Added Solution of Water and Salt

Nutrition Facts
Panel

Safe Handling
Instructions

NET WEIGHT: 52 OZ (2 LB)

u.s.
INSPECTED
AND PASSED BY

AGRICULTURE
EST.

Meat Company, 501 Main Street, Beltsville, MD 20706

DEPARTMENT OF
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KEEP REFRIGERATED

Pork Tenderloin - 15% Added Solution of
Water and Teriyaki Sauce

Ingredients: Pork tenderloin, water, teriyaki sauce (soy sauce (water,
wheat, soybeans, salt), sugar, water, vinegar, salt, and spices).

Nutrition Facts
Panel

Safe Handling
Instructions

NET WEIGHT: 32 OZ 2 LB)

U.S.
INSPECTED
AND PASSED BY
DEPARTMENT OF
AGRICULTURE

EST.

Meat Company, 501 Main Street, Beltsville, MD 20706

BILLING CODE 3410-DM-C

Executive Order 12

This proposed rule has been reviewed

under Executive Or

Justice Reform. Under this proposed
988 rule: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted, (2) no
retroactive effect will be given to this

der 12988, Civil

rule, and (3) no retroactive proceedings
will be required before parties may file
suit in court challenging this rule.
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Executive Orders 12866 and 13563 and
the Regulatory Flexibility Act

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order (E.O.) 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. Section 4
of E.O. 13563 emphasizes flexible
approaches, including “provision of
information to the public in a form that
is clear and intelligible.” This proposed
rule has been reviewed under Executive
Order (E.O.) 12866. OMB has
determined that it is a significant
regulatory action under section 3(f) of
E.O. 12866 and, therefore, it has been
reviewed by the Office of Management
and Budget.

FSIS estimated that the proportion of
products containing added solutions is
about 39 percent of all raw meat and
poultry products sold. Based on FSIS’s
label review process estimates, 30
percent of the 49.2 billion pounds of
poultry 3 consumed by households (14.8
billion pounds), 15 percent of the 27.3
billion pounds of beef4 consumed by
households (4.1 billion pounds), and 90
percent of the 21 billion pounds of
pork ® consumed by household (18.9
billion pounds) contain added
solutions. As a result, approximately
37.8 billion pounds, or about 39 percent
of the 97.5 billion pounds of meat and
poultry products consumed by
households in the U.S. contain added
solutions.® FSIS requests comments on
these estimates.

This rule will affect foreign
establishments that manufacture and
export products containing added
solutions to the United States, because
foreign establishments that manufacture
and export products containing added
solutions to the United States will be
required to follow these same labeling
requirements. FSIS requests information
on the number of foreign establishments
that may be affected by this proposed
rule.

3U.S. Poultry & Egg Association: Poultry
Statistics, 2007.

4Economic Research Service, USDA. U.S. Beef
and Cattle Industry: Background Statistics and
Information, 2007.

5National Pork Producers Council: Background
Statistics and Information, 2007.

6 Totals do not necessarily add up due to
rounding.

If finalized, the proposed regulations
will apply to all raw meat and poultry
products containing added solution that
do not meet a standard of identity that
are produced at federal establishments.
The proposed labeling requirements
also apply to such products that are
produced at retail facilities, such as
grocery stores. FSIS requests comment
on the number of retail facilities that
produce product containing added
solution and the volume of such
product that would be subject to these
regulations.

Alternatives considered:

1. No Action.

FSIS considered taking no action but
did not select this alternative because of
evidence (Sorenson, November 2004) 7
that consumers view information about
these additives as important factors in
their purchasing decision.

2. Propose to require the word
“enhanced” in the product’s common or
usual name, or propose the use of the
term “‘enhanced” in the containing
statement, e.g., “enhanced with a 15%
solution * * *”.

FSIS did not select the alternative of
proposing to require the word
“enhanced” in the product’s common or
usual name because the word implies
that the product is improved by the
addition of the solution. The intent of
this proposal is to increase transparency
to consumers, not to suggest that the
product is either better or worse than a
raw product without the added solution.

In addition, consumer research
(Sorenson, November 2004) 8 showed
that the containing statement,
“enhanced with up to 15% solution of
water, salt, and sodium phosphates”
was preferred by fewer study
participants (about 10% fewer) 9 than
the use of the description “contains up
to 15% water, salt, and sodium
phosphates.”

3. Propose to require that the common
or usual name of the product include an
accurate description of the raw meat or
poultry component, the percentage of
added solution, and the common or
usual names of the ingredients in the
solution, with all of the print in a single
font size, color, and style on a single-
color contrasting background (the
proposed amendments).

FSIS selected this alternative because
it is likely to improve consumer
awareness and understanding that the
raw meat or poultry product contains an
added solution. FSIS believes proposing
to require the percentage of the solution

7 See footnote 2, page 8.

8 See footnote 2, page 8.
9The Sorenson study did not report statistical
significance.

and the ingredients of the solution as
part of the common or usual name is
information consumers need to make
informed purchasing decisions.

Expected Cost of the Proposed Rule

The proposed rule will result in one-
time costs to establishments and retail
facilities that produce and package
enhanced products pertaining to
modifying labels of products. The
estimated costs of modifying labels are
determined by the number of label
plates or digitalized label templates
required to be modified and the average
cost of modifying labels. This
methodology provides an estimated cost
for all labels of products with added
solution in commerce, including those
for retailers and foreign entities that sell
meat and poultry in the United States.
Based on the Agency’s Labeling
Information System database, FSIS
estimates that there were approximately
121,350 10 raw meat and poultry
product unique labels submitted by
official establishments and approved by
the Agency in 2009. Therefore, FSIS
estimates that there are 46,990 (121,350
* 39%) unique labels for meat and
poultry raw products containing added
solution in commerce.

The Agency is providing a primary
cost analysis based on the costs
published in the December 29, 2010,
final rule, “Nutrition Labeling of Single-
Ingredient Products and Ground or
Chopped Meat and Poultry Products”
(75 FR 82148). In May 2011, the Food
and Drug Administration (FDA)
published a report, “Model to Estimate
Costs of Using Labeling as a Risk
Reduction Strategy for Consumer
Products Regulated by the Food and
Drug Administration, FDA.” A
secondary cost analysis based on the
FDA report is also provided for
comment. FSIS requests comment on
which cost analysis should be used for
the economic analysis of the final rule.

Primary Cost Analysis

The primary cost estimate for label
modification reflects administrative
activities, graphic design, prepress
activities, and plate engraving costs and
excludes nutrient analysis costs and all
other types of analysis. The mid-point
label design modification cost is an
estimated $1,557 per label (75 FR
82148). This estimate assumes separate
label costs for every unique product
containing added solution. Because
subsidiary establishments are owned by
parent companies, and subsidiaries

10 Source: FSIS Labeling and Program Delivery
Division, Labeling Information System Database,
2009.
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would likely use the same label, this
estimate probably overestimates the
total cost. Using this estimate, total costs
of modifying labels for all federally
inspected processors is $73 million as a
central estimate (46,990 * $1,557 label
modification cost).

Secondary Cost Analysis

This secondary cost analysis uses the
mid-point label design modification
costs for a minor coordinated label
change, as provided in a March 2011
FDA report.1* The Agency is requesting
comment on whether these costs
estimates are applicable to the
amendments in this proposed rule. The
mid-point label design modification
costs for a minor coordinated label
change is an estimated $310 per label
(with a range of $170 to $440). A
coordinated label change is when a
regulatory label change is coordinated
with planned labeling changes by the
firm. In this case, only administrative
and recordkeeping costs are attributed
to the regulation and all other costs are
not. Using this cost, FSIS estimates that
the total costs of modifying labels for all
federally inspected processors is about
$14.6 million as a central estimate
(46,990 labels * $310 label modification
costs), with a range of approximately
$8.0 to $20.7 million).

These estimated costs include the
labeling costs of imported and retailer-
produced raw imported meat and
poultry products containing added
solutions. Under either of the cost
analyses presented above, the
compliance cost of this proposed rule
will be negligible as the cost of
modifying labeling is small relative to
the total sales of meat and poultry
products. The 2-year compliance
increments defined in the FSIS
regulation titled ‘“Uniform Compliance
Date for Food Labeling Regulations” (75
FR 71344) will help affected

11Model to Estimate Costs of Using Labeling as
a Risk Reduction Strategy for Consumer Products
Regulated by the Food and Drug Administration,
FDA, March 2011 (Contract No. GS-10F-0097L,
Task Order 5). The labeling model defines all
labeling changes as minor, major, or extensive. A
minor change is one in which only one color is
affected and the label does not need to be
redesigned. Examples of this type of change include
changing an ingredient list or adding a toll-free
number. A major change requires multiple color
changes and label redesign. An example of a major
change is adding a facts panel or modifying the
front of a package. An extensive change is a major
format change requiring a change to the product
packaging to accommodate labeling information. An
example of an extensive change is adding a peel-
back label or otherwise increasing the package
surface area. We, therefore, conclude that the
labeling change that would be required by this
proposed rule is a minor change. FSIS expects that
all label changes resulting from this proposed rule
will be coordinated with planned label changes.

establishments minimize the economic
impact of labeling changes because
affected establishments possibly could
incorporate multiple label redesigns
required by multiple Federal rules into
one modification during the 2-year
increments. Moreover, the “Uniform
Compliance Date for Food Labeling
Regulations” allows establishments time
to use existing labels and would,
therefore, result in minimal loss of
inventory of labels, if any. The
“Uniform Compliance Date for Food
Labeling Regulations” also allows
establishments to incorporate the new
requirements as a coordinated change,
which reduces the cost of complying
with the proposed regulation.

FSIS Budgetary Impact of the Proposed
Rule

This proposed rule will result in no
impact on the Agency’s operational
costs because the Agency will not need
to add any staff or incur any non-labor
expenditures if the proposed rule is
adopted.

FSIS is soliciting comments and data
regarding any other potential costs that
might result from finalization of this
rule.

Expected Benefits of the Proposed Rule

The expected benefits of this
proposed rule are:

e Improved public awareness of
product identities by providing truthful
and accurate labeling of meat and
poultry products to clearly differentiate
products containing added solutions
from single-ingredient products.

¢ Consumers can better determine
whether products containing added
solutions are suitable for their personal
dietary needs through increased product
name prominence. For example,
consumers’ choices of meat and poultry
products with added solutions with a
high sodium content could have
unintended health consequences if
labels of these products were inadequate
in revealing the information of added
ingredients to the consumers.

This proposed action is not likely to
result in a market demand shift, relative
to other products, for meat and poultry
products, with or without added
solutions, because this proposed action
is unlikely to influence consumers’
preference for meat and poultry
products in general. The proposed
action, if adopted, will not add
monetary benefits to the meat and
poultry industry. Instead, the rule will
make clearer product content
information available to consumers of
meat and poultry products with added
solutions.

This rule may also help consumers
reduce their sodium intake because the
new product names will better alert
consumers to the fact that the products
contain added solutions. The
prominence and design of the label on
the front of the package may increase
the likelihood that consumers review
the nutrition facts panel, including
information on sodium content, and
make more healthful food choices. The
benefits of improved market information
are not quantifiable due to lack of data.

FSIS is soliciting comments and data
that would permit the quantification of
the expected benefits.

Regulatory Flexibility Analysis

The FSIS Administrator has made a
preliminary determination that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities in
the United States, as defined by the
Regulatory Flexibility Act (5 U.S.C.
601). There are about 5,719 small
federally inspected establishments, of
which 2,616 are small (with 10 or more
but less than 500 employees), and 3,103
are very small (with fewer than 10
employees) based on Hazard Analysis
Critical Control Point (HACCP)
classification. Because only a portion of
all meat and poultry products is sold
with added solutions, a fraction of small
and very small establishments will be
impacted by this proposed rule at a
negligible cost.

In the primary cost analysis above,
FSIS estimated that the average one-
time cost of modifying labels per unique
label is about $1,557 and the total one-
time cost for the industry is about $73
million (the secondary cost analysis
total cost is $14.6 million). This results
in an average one-time cost per
establishment of about $11,969 ($73
million/6099 establishments). Because
small and very small establishments
produce less output and fewer unique
labels, their average one-time cost per
establishment will be lower. Therefore,
FSIS believes that the cost to small and
very small establishments of providing
modified labels for the meat and poultry
products with added solutions will be
negligible. FSIS requests comment on
the average number of labels of meat
and poultry products with added
solutions produced by small and very
small producers and invites small and
very small establishments to comment
on the estimation of the compliance cost
of the proposed rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995,
the information collection or
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recordkeeping requirements included in
this proposed rule have been submitted
for approval to the Office of
Management and Budget (OMB).

Title: Product Labeling Requirements
for Meat and Poultry Containing Added
Solutions.

Type of Collection: New.

Abstract: FSIS is proposing common
or usual name labeling requirements for
raw meat and poultry products that do
not meet standard of identity
regulations and to which solutions have
been added. The proposed amendments
will require establishments that
manufacture products containing added
solutions to modify or redesign the
product label. The proposed
amendments will be effective on the
next compliance date provided by the
Uniform Compliance Date for Food
Labeling Regulations.

Estimate of Burden: FSIS estimates
that it will take a respondent 75 minutes
per response to comply with the
information collection associated with
product labeling requirements.

Respondents: Official establishments,
retail stores, and foreign firms.

Estimated Number of Respondents:
6,100.

Estimated Number of Responses per
Respondent: 8.

Estimated Total Annual Burden on
Respondents: 61,000 hours.

Copies of this information collection
assessment can be obtained from John
O’Connell, Paperwork Reduction Act
Coordinator, Food Safety and Inspection
Service, USDA, 1400 Independence
Avenue, SW., Room 6083, South
Building, Washington, DC 20250.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of FSIS’s functions, including whether
the information will have practical
utility; (b) the accuracy of FSIS’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments may be sent to both John
O’Connell, Paperwork Reduction Act
Coordinator, at the address provided
above, and the Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20253. To be most effective,

comments should be sent to OMB
within 60 days of the publication date
of this proposed rule.

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget.

E-Government Act

FSIS and USDA are committed to
achieving the purposes of the E-
Government Act (44 U.S.C. 3601, et
seq.) by, among other things, promoting
the use of the Internet and other
information technologies and providing
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that minorities, women, and
persons with disabilities are aware of
this proposed rule, FSIS will announce
it online through the FSIS Web page
located at http://www.fsis.usda.gov/
regulations & policies/Federal
Register Publications & Related
_Documents/index.asp.

FSIS will also make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, and other types of
information that could affect or would
be of interest to constituents and
stakeholders. The Update is
communicated via Listserv, a free
electronic mail subscription service for
industry, trade groups, consumer
interest groups, health professionals,
and other individuals who have asked
to be included. The Update is also
available on the FSIS Web page.
Through the Listserv and Web page,
FSIS is able to provide information to a
much broader and more diverse
audience. In addition, FSIS offers an
electronic mail subscription service
which provides automatic and
customized access to selected food
safety news and information. This
service is available at http://www.fsis.
usda.gov/News_& Events/Email
Subscription/. Options range from
recalls to export information to
regulations, directives and notices.
Customers can add or delete
subscriptions themselves, and have the
option to password protect their
accounts.

Executive Order 13175

This proposed rule has been reviewed
in accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation will not have substantial
and direct effects on Tribal governments
and will not have significant Tribal
implications.

USDA Nondiscrimination Statement

The U.S. Department of Agriculture
(USDA) prohibits discrimination in all
its programs and activities on the basis
of race, color, national origin, gender,
religion, age, disability, political beliefs,
sexual orientation, and marital or family
status. (Not all prohibited bases apply to
all programs.)

Persons with disabilities who require
alternative means for communication of
program information (Braille, large
print, audiotape, etc.) should contact
USDA'’s Target Center at 202—720-2600
(voice and TTY).

To file a written complaint of
discrimination, write USDA, Office of
the Assistant Secretary for Civil Rights,
1400 Independence Avenue, SW.,
Washington, DC 20250-9410 or call
202-720-5964 (voice and TTY).

List of Subjects

9 CFR Part 317

Food labeling, Food packaging, Meat
inspection, Nutrition, Reporting and
recordkeeping requirements.

9 CFR Part 381

Food labeling.
For the reasons discussed in the

preamble, FSIS is proposing to amend 9
CFR Chapter III as follows:

PART 317—LABELING, MARKING
DEVICES, AND CONTAINERS

1. The authority citation for Part 317
continues to read as follows:

Authority: 21 U.S.C. 601-695; 7 CFR 2.18,
2.53.

2. Amend § 317.2 by redesignating
paragraph (e) as paragraph (e)(1) and
adding a new paragraph (e)(2) to read as
follows:

§317.2 Labels: definition; required
features.
* * * * *

(e) * * *

(2)(i) The common or usual name for
a raw meat product that contains added
solution and does not meet a standard
of identity in 9 CFR part 319 consists of:

(A) An accurate description of the raw
meat component;

(B) The percentage of added solution
(total weight of the solution ingredients


http://www.fsis.usda.gov/regulations_&_policies/Federal_Register_Publications_&_Related_Documents/index.asp
http://www.fsis.usda.gov/regulations_&_policies/Federal_Register_Publications_&_Related_Documents/index.asp
http://www.fsis.usda.gov/regulations_&_policies/Federal_Register_Publications_&_Related_Documents/index.asp
http://www.fsis.usda.gov/regulations_&_policies/Federal_Register_Publications_&_Related_Documents/index.asp
http://www.fsis.usda.gov/News_&_Events/Email_Subscription/
http://www.fsis.usda.gov/News_&_Events/Email_Subscription/
http://www.fsis.usda.gov/News_&_Events/Email_Subscription/
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divided by the weight of the raw meat
without solution or any other added
ingredients multiplied by 100) using
numerical representation and the
percent symbol “%;” and

(C) The common or usual name of
individual ingredients or multi-
ingredient components in the solution
listed in descending order of
predominance by weight (such as, “pork
tenderloin—15% added solution of
water and salt” or “beef—15% added
solution of water and teriyaki sauce”).

(ii) The common or usual name must
be printed in a single font size, color,
and style of print and must appear on
a single-color contrasting background.

(iii) When the common or usual name
includes all ingredients in the solution,
a separate ingredients statement is not
required on the label. When the
common or usual name includes multi-
ingredient components and the
ingredients of the component are not
declared in the product name, all
ingredients in the product must be
declared in a separate ingredients
statement on the label as required in
§§317.2(c)(2) and 317.2(f).

* * * * *

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

3. The authority citation for Part 381
continues to read as follows:

Authority: 7 U.S.C. 138F, 450; 21 U.S.C.
451-470; 7 CFR 2.7, 2.18, 2.53.

4. A new §381.117(h) is added to read
as follows:

§381.117 Name of product and other
labeling.

* * * * *

(h) Common or usual name for raw
products containing added solution. (1)
The common or usual name for a raw
poultry product that contains added
solution and does not meet a standard
of identity in 9 CFR part 381 consists of:

(i) An accurate description of the raw
poultry component;

(ii) The percentage of added solution
(total weight of the solution ingredients
divided by the weight of the raw poultry
without solution or any other added
ingredients multiplied by 100) using
numerical representation and the
percent symbol “%;” and

(ii1) The common or usual name of all
individual ingredients or multi-
ingredient components in the solution
listed in descending order of
predominance by weight (such as,
“chicken breast—15% added solution of
water and salt” or “chicken breast—
40% added solution of water, teriyaki
sauce, and salt”).

(2) The common or usual name must
be printed in a single font size, color,
and style of print and must appear on
a single-color contrasting background.

(3) When the common or usual name
includes all ingredients in the solution,
a separate ingredients statement is not
required on the label. When the
common or usual name includes multi-
ingredient components and the
ingredients of the component are not
declared in the product name, all
ingredients in the product must be
declared in a separate ingredients
statement on the label as required in
§381.118.

§381.169 [Removed and reserved]
5. Remove and reserve § 381.169.
Done at Washington, DC, on July 20, 2011.
Alfred Almanza,
Administrator.
[FR Doc. 2011-18793 Filed 7-26—11; 8:45 am]
BILLING CODE 3410-DM-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 40

RIN 3150-Al50

[NRC-2009-0079 and NRC-2011-0080]
Domestic Licensing of Source

Material—Amendments/Integrated
Safety Analysis

AGENCY: Nuclear Regulatory
Commission.

ACTION: Extension of public comment
period and public meeting.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is proposing to
amend its Title 10 of the Code of
Federal Regulations (10 CFR) Part 40
regulations by adding additional
requirements for source material
licensees who possess significant
quantities of uranium hexafluoride
(UF6). The proposed rule and proposed
guidance document were published in
the Federal Register on May 17, 2011
(76 FR 28336), for public comment and
an administrative correction to 76 FR
28336 was published in the Federal
Register on June 1, 2011 (76 FR 31507).
The Nuclear Energy Institute (NEI), in a
letter dated June 21, 2011, requested the
NRC to hold a public meeting on the
proposed rule and draft guidance
document and to extend the public
comment period.

Based on NEI’s request, the NRC will
conduct a public meeting on August 17,
2011, to seek public input on the
proposed rule and its associated draft
guidance document. In addition, the

NRC is extending the public comment
period for the proposed rule and
associated draft guidance document
from 75 days to 115 days to allow the
public ample opportunity to submit
written comments.

DATES: Submit comments specific to the
proposed rule and draft guidance
document by September 9, 2011.
Comments received after this date will
be considered if it is practical to do so,
but the NRC is able to assure
consideration only for comments
received on or before this date.

The public meeting will be held on
Wednesday, August 7, 2011, from 9 a.m.
to 12 p.m. (eastern daylight time).
ADDRESSES: Please include the
applicable Docket ID in the subject line
of your comments. Comments submitted
in writing or in electronic form will be
posted on the NRC Web site and on the
Federal rulemaking Web site, http://
www.regulations.gov. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
any information in your submission that
you do not want to be publicly
disclosed. The NRC requests that any
party soliciting or aggregating comments
received from other persons for
submission to the NRC inform those
persons that the NRC will not edit their
comments to remove any identifying or
contact information, and therefore, they
should not include any information in
their comments that they do not want
publicly disclosed. You may submit
comments on the proposed rule (Docket
ID NRC-2009-0079) by any one of the
following methods:

e Federal Rulemaking Web Site: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
NRC-2009-0079 for the proposed rule.
Address questions about NRC dockets to
Carol Gallagher, telephone: 301-492—
3668; e-mail: Carol.Gallagher@nrc.gov.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555-0001, ATTN:
Rulemakings and Adjudications Staff.

e E-mail comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive a reply e-mail confirming
that we have received your comments,
contact us directly at 301-415-1677.

e Hand deliver comments to: 11555
Rockville Pike, Rockville, MD 20852,
between 7:30 a.m. and 4:15 p.m. Federal
workdays. (Telephone 301-415-1677)

e Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

You may submit comments on the
proposed draft guidance document
(Docket ID NRC-2011-0080) by any one
of the following methods:


http://www.regulations.gov
http://www.regulations.gov
mailto:Rulemaking.Comments@nrc.gov
http://www.regulations.gov
mailto:Carol.Gallagher@nrc.gov
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e Federal Rulemaking Web Site: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
NRC-2011-0080. Address questions
about NRC dockets to Carol Gallagher,
telephone: 301-492-3668; e-mail:
Carol.Gallagher@nrc.gov.

e Mail comments to: Cindy Bladey,
Chief, Rules, Announcements, and
Directives Branch (RADB), Office of
Administration, Mail Stop: TWB-05—
B01M, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

e Fax comments to: RADB at 301—
492-3446.

You can access publicly available
documents related to the proposed rule
and draft guidance document using the
following methods:

e NRC’s Public Document Room
(PDR): The public may examine and
have copied, for a fee, publicly available
documents at the NRC’s PDR, Room O-
1 F21, One White Flint North, 11555
Rockville Pike, Rockville, Maryland
20852.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): Publicly available documents
created or received at the NRC are
available online in the NRC Library at
http://www.nrc.gov/reading-rm/
adams.html. From this page, the public
can gain entry into ADAMS, which
provides text and image files of NRC’s
public documents. If you do not have
access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-800-397-4209,
or 301-415—-4737, or by e-mail to
PDR.Resource@nrc.gov. The proposed
rule and draft guidance document are
available electronically under ADAMS
Accession Numbers ML110890797 and
ML102520022, respectively.

e Federal Rulemaking Web Site:
Public comments and supporting
materials related to this proposed
guidance document can be found at
http://www.regulations.gov by searching
on Docket ID NRC-2009-0080 for the
proposed guidance document.

FOR FURTHER INFORMATION CONTACT:
Edward M. Lohr, Office of Federal and
State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone: 301-415—
0253, e-mail: Edward.Lohr@nrc.gov.
SUPPLEMENTARY INFORMATION:

Discussion

The NRC is proposing to amend its
regulations by adding additional
requirements for source material
licensees who possess significant

quantities of UF6. The proposed
amendments would require such
licensees to conduct integrated safety
analyses (ISAs) similar to the ISAs
performed by 10 CFR Part 70 licensees;
set possession limits for UF6 for
determining licensing authority (NRC or
Agreement States); add defined terms;
add an additional evaluation criterion
for applicants who submit an evaluation
in lieu of an emergency plan; require the
NRC to perform a backfit analysis under
specified circumstances; and make
administrative changes to the structure
of 10 CFR Part 40. The proposed rule
was published in the FR on May 17,
2011 (76 FR 28336) for a 75 day public
comment period ending on August 1,
2011. An administrative correction to 76
FR 28336 was published in the FR on
June 1, 2011 (76 FR 31507).

In a letter dated June 21, 2011, the
NEI requested the NRC to hold a public
meeting on the proposed rule and draft
guidance document and to extend the
public comment period. Based on NEI's
request, the NRC plans to hold a public
meeting on August 17, 2011, to seek
public comments on the proposed rule
and its associated draft guidance
document. In addition, the NRC is
extending the public comment period
for the proposed rule from 75 days to
115 days. The public comment period
on the proposed rule and the proposed
guidance document will now end on
September 9, 2011.

Public Meeting

The NRC plans to conduct a
transcribed public meeting on August
17, 2011, to seek public input on the
proposed rule and its associated draft
guidance document. The public meeting
will be held from 9 a.m. to 12 p.m.
(eastern daylight time) at the Executive
Boulevard Building, Room EBB-1-B13/
15, 6003 Executive Boulevard,
Rockville, Maryland 20852. The meeting
will provide an opportunity for
stakeholders to express their comments
on the proposed rule and draft guidance
document. The meeting agenda can be
viewed and downloaded electronically
from the NRC’s Public Meeting Web
site, http://www.nrc.gov/public-involve/
public-meetings/index.cfm.

The NRC will review the meeting
transcript and will consider any
comments received during the public
meeting on the proposed rule and draft
guidance document. The NRC will
summarize all comments by topic,
including comments received during the
public meeting, and will address the
comments in the Statements of
Consideration for the final rule.

Attendees are requested to notify Mr.
Edward Lohr at (301) 415—-0253 or e-

mail Edward.Lohr@nrc.gov of their
planned attendance and if special
services are necessary, such as for the
hearing impaired.

Dated at Rockville, Maryland, this 19th day
of July 2011.

For the Nuclear Regulatory Commission.
Josephine M. Piccone,
Director, Division of Intergovernmental
Liaison and Rulemaking, Office of Federal
and State Materials and Environmental
Management Programs.
[FR Doc. 2011-18955 Filed 7-26-11; 8:45 am]
BILLING CODE 7590-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 712 and 741
RIN 3133-AD93

Credit Union Service Organizations

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Proposed rule.

SUMMARY: NCUA proposes to amend its
credit union service organization
(CUSO) regulation to address certain
safety and soundness concerns.
Specifically, this proposal expands the
requirements of the CUSO regulation
that apply to federally insured state-
chartered credit unions (FISCUs) to
include investment limits for FISCUs
that are “less than adequately
capitalized” and requirements related to
accounting and reporting by CUSOs
owned by FISCUs. This proposal also
adds two new requirements that would
apply to both federal credit unions
(FCUs) and FISCUs. These new items
would include requiring CUSOs to file
financial reports directly with NCUA
and the appropriate state supervisory
authority and requiring subsidiary
CUSOs to follow all applicable laws and
regulations. Finally, this proposal makes
conforming amendments to NCUA’s
regulation on the requirements for
insurance to address the items
discussed above that apply to FISCUs.
DATES: Comments must be received on
or before September 26, 2011.
ADDRESSES: You may submit comments
by any of the following methods (Please
send comments by one method only):

e NCUA Web Site: http://
www.ncua.gov/news/proposed_regs/
proposed_regs.html. Follow the
instructions for submitting comments.

¢ E-mail: Address to
regcomments@ncua.gov. Include “[Your
name] Comments on Notice of Proposed
Rulemaking (CUSO)” in the e-mail
subject line.


http://www.nrc.gov/public-involve/public-meetings/index.cfm
http://www.nrc.gov/public-involve/public-meetings/index.cfm
http://www.ncua.gov/news/proposed_regs/proposed_regs.html
http://www.ncua.gov/news/proposed_regs/proposed_regs.html
http://www.ncua.gov/news/proposed_regs/proposed_regs.html
http://www.nrc.gov/reading-rm/adams.html
http://www.nrc.gov/reading-rm/adams.html
http://www.regulations.gov
http://www.regulations.gov
mailto:Carol.Gallagher@nrc.gov
mailto:PDR.Resource@nrc.gov
mailto:regcomments@ncua.gov
mailto:Edward.Lohr@nrc.gov
mailto:Edward.Lohr@nrc.gov
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e Fax:(703) 518—6319. Use the
subject line described above for e-mail.

e Mail: Address to Mary Rupp,
Secretary of the Board, National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia 22314~
3428.

e Hand Delivery/Courier: Same as
mail address.

FOR FURTHER INFORMATION CONTACT:
Justin M. Anderson, Trial Attorney,
Pamela Yu, Staff Attorney, Office of
General Counsel, at the above address or
telephone (703) 518-6540 or Lisa Dolin,
Program Officer, Office of Examination
and Insurance, at the above address or
telephone at 703-518-6630.

SUPPLEMENTARY INFORMATION:

A. Background

In 2008, the NCUA Board (the Board)
issued a final rule, which, among other
things, made certain provisions of the
CUSO regulation applicable to FISCUs.
73 FR 79312 (December 29, 2008).
Specifically, the final rule required
FISCUs to maintain separate corporate
identities with their CUSOs and enter
into agreements with CUSOs stating that
the CUSOs would provide open access
to their books and records to NCUA and
the applicable state supervisory
authority (SSA). Id. Those provisions
had previously only applied to FCUs,
but the Board believed that, to protect
the National Credit Union Share
Insurance Fund (NCUSIF), it was
necessary to make those requirements
applicable to FISCUs as well. Since the
promulgation of the 2008 rule, the
Board has continued to investigate ways
to gather complete and accurate
information about credit unions’ use of
CUSOs and the services those entities
provide. As a result, the Board is
proposing this rule, which as discussed
below, makes additional parts of the
CUSO rule applicable to FISCUs,
requires CUSOs to file financial reports
directly to NCUA and the appropriate
SSA, and addresses subsidiary CUSOs.

B. Proposal

The Board believes additional
protections in the CUSO rule, currently
only applicable to FCUs, addressing
accounting, financial statements, and
audits should apply to FISCUs as well
to protect credit unions and the
NCUSIF.

The Board also believes it is
imperative to have complete and
accurate financial information about
CUSOs and the nature of their services
to ensure protection of the NCUSIF and
to identify emerging systemic risk posed
by CUSOs within the credit union
industry. At this time, the Board,

through agreements between credit
unions and CUSOs, maintains the right
to inspect the books and records of
CUSOs. This, however, does not provide
NCUA with complete information
necessary to evaluate CUSOs and their
potential impact to the NCUSIF. As
such, the Board is proposing to require
both FISCUs and FCUs to include, in
their agreements with CUSOs, a
requirement that a CUSO submit a
financial report directly to NCUA and
the appropriate SSA, in the case of a
FISCU, at least annually. As discussed
below, NCUA will issue guidance on the
required specific timing of and
information contained in these reports.

The Board is also concerned that “less
than adequately capitalized”” FISCUs
that continue to invest money in a
failing CUSO pose serious risks to their
members and the NCUSIF. Accordingly,
the Board is proposing to subject
FISCUs to a similar requirement
contained in current § 712.2(d)(3) for
FCUs. Specifically, the proposal limits a
“less than adequately capitalized”
FISCU’s aggregate cash outlay to a
CUSO, measured on a cumulative basis,
to the permissible investment limit in
the state in which the FISCU is
chartered.

Finally, the Board wants to ensure
that all requirements in the CUSO rule
also apply to subsidiary CUSOs. For
consistency, the Board is proposing to
prohibit FCUs and FISCUs from
investing in a CUSO unless that CUSO’s
subsidiaries also comply with all of the
requirements of the CUSO rule and/or
laws and rules of the state in which the
credit union is chartered, as applicable.

C. Section by Section Analysis

1. 741.222 Requirements for
Insurance—Credit Union Service
Organizations

Subpart B of part 741 addresses
NCUA regulations that FISCUs must
follow to obtain and maintain federal
insurance from NCUA. The specific
section of part 741 amended by this
proposal lists those portions of the
CUSO regulation that FISCUs must
follow as a condition of federal
insurance. Currently, only two
provisions of the CUSO rule apply to
FISCUs: the requirements to maintain
separate corporate identities with their
CUSOs and enter into agreements with
CUSOs stating that the CUSOs will
provide open access to their books and
records to NCUA and the applicable
SSA.

However, the Board believes to
protect the NCUSIF it is appropriate and
necessary to make additional sections
applicable to FISCUs. As noted in the

2008 proposed rule, while NCUA has
the authority under the Federal Credit
Union Act to impose regulatory
requirements on FISCUs, NCUA’s
approach has always been to work
cooperatively with the SSAs and only
regulate where there are safety and
soundness concerns. 73 FR 23983 (May
1, 2008).

In keeping with that approach, and for
the reasons noted below, the Board is
proposing to amend § 741.222 of
NCUA'’s regulations to specify that
current §§712.2(d)(3), 712.3(d), 712.4
and new § 712.11 apply to FISCUs (as
well as FCUs). Each of these sections is
discussed more fully below.

In accordance with the proposed
change regarding subsidiary CUSOs, the
Board is also proposing to expand the
definition of a CUSO to include
subsidiary CUSOs. As discussed below,
a subsidiary CUSO is any entity in
which a CUSO invests. The definition of
a subsidiary CUSO, however, does not
extend to outside third parties a CUSO
contracts or otherwise does business
with, but is limited only to those
entities in which the CUSO has made an
investment.

2. Section 712.1
cover?

What does this part

The Board proposes to update this
section of the CUSO regulation by
creating three subsections, which retain
most of the language from the current
section but also address the changes
made in this proposal. The first
subsection will retain most of the
current language in § 712.1 and state
that Part 712 addresses FCUs making
loans and investments in CUSOs but
does not apply to corporate credit
unions that have CUSOs subject to
§704.11.

The second subsection addresses
those sections of the regulation that
apply to FCUs as well as FISCUs and
reflects the proposed changes in this
rule as well as those sections that
currently apply to FISCUs. Specifically,
this subsection would identify
§§712.2(d)(3), 712.3(d), 712.4 and
712.11 as those sections of the CUSO
rule that apply to both FCUs and
FISCUs. In addition, this new
subsection contains a clarification that a
FISCU must comply with the law in the
state in which it is chartered with
respect to any activity that is not
regulated by NCUA. The Board believes
that this statement will provide FISCUs
with a better understanding of the
interplay between federal and state laws
and when each system applies to a
particular activity.

The third subsection added by this
proposal would provide that the term
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“federally insured credit union” or
“FICU” means all FCUs and FISCUs .
The Board believes this additional
definition will add conciseness to the
rule and is more favorable than
repeating the phrase “FCU and FISCU”
throughout the sections of the CUSO
regulation that apply to both. In
conjunction with this change, the Board
also proposes to make modifications to
those sections that apply to both FCUs
and FISCUs to use the term “FICU”
where applicable. The Board believes
the new structure of this section
proposed by this rule will add clarity to
the regulation, eliminate confusion, and
be more user friendly.

3. Section 712.2 How much can an
FCU invest in or loan to CUSOs, and
what parties may participate?

In the 2008 final rule amending the
CUSO regulation, the Board approved
an addition to the regulation that
required less than adequately
capitalized FCUs to obtain written
approval from the appropriate regional
director before making an investment in
a CUSO that would result in an
aggregate cash outlay, measured on a
cumulative basis, in an amount in
excess of one percent of the credit
union’s paid in and unimpaired capital
and surplus. 73 FR 79312 (December 29,
2008). In the 2008 proposed rule, the
Board noted it was aware of credit
unions that had experienced losses
because they chose to recapitalize
insolvent CUSOs.

As noted above, this proposed rule
adds a similar requirement for FISCUs
that are or would become less than
adequately capitalized. Specifically, this
proposed change would require a FISCU
to obtain written approval from the
appropriate SSA before making an
investment that would result in an
aggregate cash outlay, measured on a
cumulative basis, that exceeds the
investment limit in the state in which
the FISCU is chartered, if the FISCU is
less than adequately capitalized or the
investment would result in the FISCU
being less than adequately capitalized.
In addition to submitting a request to
the appropriate SSA, under this
proposal, a less than adequately
capitalized FISCU must also submit its
request to the appropriate NCUA
Regional Office. While the SSA will
render decisions on such requests, the
Board believes it is important that

NCUA’s Regional Offices also be made
aware of these requests so these offices
can provide appropriate input to the
SSAs.

This amendment would minimize the
likelihood that a FISCU may be
investing in a CUSO, on an aggregate
basis, more than the limit imposed in
the state in which it is chartered and
would eliminate the possibility of a
FISCU becoming under capitalized
because of its investment in a CUSO.
This amendment would also prevent a
FISCU from continuing to invest in an
entity that has become unsustainable.
As noted above, the limit for FISCUs
would be the investment limit in the
state in which the credit union is
chartered. If the state does not regulate
the investment limit for FISCUs,
however, the 1% limit applicable to
FCUs will apply. The Board notes that
this amendment would not require a
less than adequately capitalized FISCU
to divest in a CUSO. Rather, a less than
adequately capitalized FISCU may
maintain its existing investment but
cannot make additional investments
without prior written concurrence from
the appropriate SSA.

4. Section 712.3 What are the
characteristics of and what
requirements apply to CUSOs?

The Board is proposing to expand the
scope of subsection (d) of this section to
apply to FISCUs as well as FCUs. As
noted above, in 2008 the Board
approved final amendments to this
section that required FISCUs to comply
with the requirements addressing access
to a CUSO’s books and records. 73 FR
79312 (December 29, 2008). The Board
noted in 2008 that FISCUs are exposed
to significant potential safety and
soundness and reputation risks based on
their relationships with CUSOs. While
NCUA currently has the ability to
examine the books and records of a
CUSO owned by a FISCU, this does not
allow the agency to gather all of the
information necessary to ensure a
uniform system of monitoring and
evaluation of the financial condition of
CUSOs invested in or loaned to by
FISCUs. As such the Board is proposing
to have the remaining subsections of
§712.3(d) also apply to FISCUs. These
remaining subsections necessitate a
credit union’s agreement with a CUSO
to require the CUSO to account for all
of its transactions according to

Generally Accepted Accounting
Principles (GAAP), prepare quarterly
financial statements, and obtain an
annual financial statement audit of its
financial statements by a licensed
certified public accountant. These
requirements will ensure NCUA will be
able to clearly and uniformly review the
financial condition of CUSOs and
evaluate the risks posed to FISCUs and
the NCUSIF. While these requirements
will greatly increase the ability and
efficiency of NCUA’s monitoring of
CUSQOs, as discussed below, these
requirements do not provide all of the
information necessary to adequately
evaluate CUSOs. As such, the Board is
also proposing a new subsection that
states that an FCU’s or FISCU’s written
agreement with its CUSO further
requires the CUSO to submit financial
reports directly to NCUA and, in the
case of a CUSO invested in by a FISCU,
NCUA and the appropriate SSA.

Currently, the information NCUA has
been able to compile on CUSOs is
incomplete and flawed, as the agency is
attempting to gather pertinent
information from customer credit
unions rather than directly from the
CUSO. The Board notes that without
further reporting directly from CUSOs,
it is impossible for NCUA to determine
which CUSOs maintain relationships
with credit unions, the financial
condition of CUSOs, and the full range
of service those entities are offering.
This lack of information restricts
NCUA'’s ability to conduct offsite
monitoring and evaluate the systemic
risks posed by CUSOs. This new
requirement will allow NCUA to collect
uniform information directly from all
CUSOs, which will allow the agency to
adequately evaluate the relationships
between CUSOs and credit unions and
the systemic risk posed by those
relationships. As discussed below, the
information required in the reports will
be comprehensive to allow NCUA to
obtain a clear picture of, not only
relationships between CUSOs and credit
unions, but also the structure of CUSOs,
the services they offer, and their
financial condition.

The reporting addressed in this
proposed new subsection will be
required at least annually and will
address five broad categories, which are
summarized in the following table:

Category

Examples of required information

General Information

cations.

EIN of CUSO, state of incorporation, date of incorporation, date of most recent audit, sub-
sidiary information, disaster recovery plans and testing, and headquarters and branch lo-
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Category

Examples of required information

Board and Management

Services
Customer Listing

Balance Sheet and Income Statement ..............

their credit union.
List of services offered.

Contact information for each board member, affiliated credit union, and their position at

List of clients by charter number, name, service, and level of activity.
Balance sheet, income statement, capital structure by credit union and amount, unfunded
commitments, contingent liabilities, borrowings, investments, audits, and loan activity.

While the table above provides
examples of required information,
NCUA will publish guidance on the
report, providing specific information
on the correct format, timing, and
required information. The Board
believes it is important to issue
guidance on the specifics of the
reporting to preserve maximum
flexibility for the agency to adjust its
information gathering to the changes in
the ways in which CUSOs operate and
conduct business. As such, the
regulatory text of this proposal contains
the five broad categories above and a
requirement that the reports be filed at
least annually, rather than a list of
required information and a set time
frame for reporting. In addition to
general reporting period for all CUSOs,
the Board is also proposing to require
newly formed CUSOs to file the report
addressed in this section within 30 days
after its formation. The Board believes
this reporting requirement for new
CUSOs will bridge any potential gaps
between the formation of a CUSO and
the annual reporting date and will allow
NCUA to allocate resources in
preparation for CUSO reviews that will
happen in the following year. For
purposes of this reporting requirement,
the definition of “newly formed CUSO”
includes a newly established business
or an established business that becomes
subject to this regulation by virtue of a
credit union’s investment or loan to the
business.

The Board believes that applying the
current requirements in this section of
the regulation to FISCUs as well as the
addition of the new requirement
regarding financial reporting of all
CUSOs will allow NCUA to obtain
accurate information on the CUSO
industry and better evaluate the risks
posed to credit unions and the NCUSIF.
The ability to accurately inventory
CUSOs and evaluate their financial
condition is paramount to mitigating
risk to the credit union industry as a
whole.

Transition Period for Compliance

The Board recognizes that FISCUs and
FCUs with loans to or investments in
CUSOs will be required under this
proposal to make changes in the
agreements they currently have with

their CUSOs. The Board proposes to
establish a compliance date for these
changes that is not earlier than six
months following the date of
publication of the final rule in the
Federal Register.

5.712.9 When must an FCU comply
with this part?

This section currently states that
FCUs must comply with the CUSO
regulation by April 1, 2001 unless
certain conditions are met. The Board
recognizes that this section is outdated,
and is proposing to delete and reserve
this section for future use.

6.712.10 How can a state supervisory
authority obtain an exemption for
FISCUs from compliance with
§712.3(d)?

The Board is aware that some states
may already have rules or requirements
that govern financial reporting, audits,
and accounting practices of FISCUs and
their CUSOs. In line with the changes
made in 2008, the Board is proposing to
expand §712.10 to allow SSAs to obtain
an exemption from compliance with
certain provisions of § 712.3(d). These
proposed changes do not alter the way
in which an SSA can obtain an
exemption, but merely make changes
that take into account the amendments
made to § 712.3(d) in this proposal. As
stated in the current regulation, an SSA
may obtain an exemption by
demonstrating that compliance with an
existing state rule adequately addresses
NCUA'’s concerns. See current
§712.10(b). The proposed changes
would merely expand that section to
allow an SSA to obtain an exemption
from the requirements of §§ 712.3(d)(1),
(2), and (3), provided the state rules or
laws address NCUA’s concerns with the
financial conditions of CUSOs present
in the context of this section of the
CUSO regulation. This section,
however, would not allow an SSA to
apply for an exemption from the
financial reporting requirement in
§712.3(d)(4). As noted above, it is
imperative that NCUA maintain
complete and accurate information on
CUSOs and their relationships with
FCUs and FISCUs. The Board is
concerned that allowing an exemption
from this requirement would result in

inconsistent reporting based on the
varying laws in the different states.
Inconsistent information and reporting
formats will impede NCUA’s ability to
accurately evaluate systemic risk posed
by CUSOs.

7.712.11 What requirements apply to
subsidiary CUSOs?

The Board is proposing to add a new
section to the CUSO regulation,
applicable to both FCUs and FISCUs,
prohibiting a credit union from
investing in a CUSQO unless all
subsidiaries of the CUSO also follow all
applicable laws and regulations. The
treatment of CUSOs with subsidiaries
was previously addressed in the
preamble to a 1997 rule amending the
CUSO regulation, but was never
included in regulatory text. In the
preamble to the 1997 proposed rule, the
Board stated that the CUSO rule applies
to all levels or tiers of a CUSO’s
structure and any entity in which a
CUSO invests will also be treated as a
CUSO and subject to the CUSO
regulation. 62 FR 11781 (March 13,
1997). The Board believes it is
appropriate at this time to include the
requirement articulated in the 1997
preamble into the text of the regulation
to ensure credit unions and CUSOs are
aware that the requirements of the
CUSO rule and applicable state rules
apply to all entities in which a CUSO
invests. This requirement will only
apply to entities in which a CUSO
invests and will not apply to third
parties with whom a CUSO contracts or
otherwise does business. The Board
believes without this change there is an
inherent risk that a subsidiary CUSO
could negatively impact the investing
credit union and ultimately the
NCUSIF. As noted above, the Board is
also proposing to expand the definition
of a CUSO in § 741.222 to include
entities in which a CUSO invests.

Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
requires NCUA to prepare an analysis to
describe any significant economic
impact any proposed regulation may
have on a substantial number of small
entities. NCUA considers credit unions
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having less than ten million dollars in
assets to be small for purposes of RFA.
Interpretive Ruling and Policy
Statement (IRPS) 87-2 as amended by
IRPS 03-2. The proposed changes to the
CUSO rule impose minimal compliance
obligations by requiring credit unions to
comply with certain regulatory
requirements concerning agreements
with CUSOs and investment limits.
NCUA has determined and certifies that
the final rule will not have a significant
economic impact on a substantial
number of small credit unions.
Accordingly, the NCUA has determined
that an RFA analysis is not required.

Paperwork Reduction Act

NCUA recognizes that this proposal
requires FISCUs and FCUs to comply
with certain requirements that
constitute an information collection
within the meaning of the Paperwork
Reduction Act (PRA). 44 U.S.C. 3507(d).
First, under this proposal, FISCUs with
an investment in or loan to a CUSO will
need to revise the current agreement
they have with their CUSO to provide
that the CUSO will account for all its
transactions in accordance with GAAP,
prepare quarterly financial statements
and obtain an annual financial
statement audit of its financial
statements by a licensed certified public
accountant, and submit a financial
report directly to NCUA. According to
NCUA records, of the 2,750 FISCUs that
filed a form 5300 call report with NCUA
as of December 31, 2010, 988 reported
at least one interest in a CUSO; a total
of 1,708 CUSO interests was reported.
For purposes of this analysis, NCUA
estimates that this requirement will
affect all FISCUs reporting an interest in
a CUSO. Using these estimates,
information collection obligations
imposed by this aspect of the rule, on
an annual basis, are analyzed below:

Changing the written agreement
relating to certain accounting and
reporting requirements.

FISCUs with a reported interest in a
CUSO, 12/31/2010: 988.

Frequency of response: one-time.

Initial hour burden: 1.

1 hour x 988 = 988.

In addition to the requirement for
FISCUs to revise their agreements with
CUSOs, this proposal also requires
FCUs with an investment in or loan to
a CUSO to revise the current agreement
they have with their CUSO to provide
that the CUSO submit a financial report
directly to NCUA. According to NCUA
records, of the 4,589 FCUs that filed a
form 5300 call report with NCUA as of
December 31, 2010, 1,097 reported at
least one interest in a CUSO; a total of

1,857 CUSO interests was reported. For
purposes of this analysis, NCUA
estimates that this requirement will
affect all FCUs with a reported interest
in a CUSO. Using these estimates,
information collection obligations
imposed by this aspect of the rule, on
an annual basis, are analyzed below:

Changing the written agreement
relating to financial reports to NCUA.

FCUs with a reported interest in a
CUSO, 12/31/2010: 1,097.

Frequency of response: One-time.

Initial hour burden: 1.

1 hour x 1,097 = 1,097.

The final aspect of this proposal that
involves PRA consideration is the
requirement pertaining to recapitalizing
CUSOs that have become insolvent. The
proposed rule would require certain
FISCUs to seek and obtain prior
approval from their state supervisory
authority before making an investment
to recapitalize an insolvent CUSO.
According to NCUA’s records, as of
December 31, 2010, there were only 53
FISCUs that were less than adequately

capitalized (i.e., net worth of under 6%).

According to year-end 2010 call report
data, 31 of these FISCUs currently have
an interest in a CUSO. NCUA estimates
it would take a FISCU approximately
two hours to complete a request for the
SSA’s prior approval for an investment
to recapitalize an insolvent CUSO.

Obtaining regulatory approval:

Total less than adequately capitalized
FISCUs with an interest in a CUSO, 12/
31/2010: 31.

Frequency of response: One-time.

Initial hour burden: 2.

2 hours x 31 = 62.

In accordance with the requirements
of the PRA, NCUA intends to obtain a
modification of its current OMB Control
Number, 3133-0149, to support these
proposed changes. Simultaneous with
its publication of this proposed
amendment to part 712, NCUA is
submitting a copy of the proposed rule
to the Office of Management and Budget
(OMB) along with an application for a
modification of the OMB Control
Number. The PRA and OMB regulations
require that the public be provided an
opportunity to comment on the
paperwork requirements, including an
agency’s estimate of the burden of the
paperwork requirements. The NCUA
Board invites comment on: (1) Whether
the paperwork requirements are
necessary; (2) the accuracy of NCUA’s
estimates on the burden of the
paperwork requirements; (3) ways to
enhance the quality, utility, and clarity
of the paperwork requirements; and (4)
ways to minimize the burden of the
paperwork requirements.

Comments should be sent to: OMB
Reports Management Branch, New
Executive Office Building, Room 10202,
Washington, DC 20503. Please send
NCUA a copy of any comments
submitted to OMB.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. The major aspects of the rule
make certain aspects applicable to state
chartered, federally-insured credit
unions. By law, these institutions are
already subject to numerous provisions
of NCUA'’s rules, based on the agency’s
role as the insurer of member share
accounts and the significant interest
NCUA has in the safety and soundness
of their operations. In developing the
proposal, NCUA worked with
representatives of the state credit union
regulatory community. This proposed
rule incorporates a mechanism by
which states may request an exemption
from coverage of part of the rule for
institutions in that state, provided
certain criteria are met. In any event, the
proposed rule will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this proposal does not
constitute a policy that has federalism
implications for purposes of the
executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

The NCUA has determined that this
proposed rule will not affect family
well-being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act, 1999,
Public Law 105-277, 112 Stat. 2681
(1998).

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Act of 1996 (Pub. L. 104—
121) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
instances where NCUA issues a final
rule as defined by section 551 of the
Administrative Procedure Act. 5 U.S.C.
551. NCUA does not believe, and will
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seek concurrence from the Office of
Management and budget, that this rule
is not a major rule for purposes of the
Small Business Regulatory Enforcement
Fairness Act of 1996.

List of Subjects in 12 CFR Parts 712 and
741

Administrative practices and
procedure, credit, credit unions,
insurance, investments, reporting, and
record keeping requirements.

By the National Credit Union
Administration Board on July 21, 2011.
Mary F. Rupp,

Secretary of the Board.

Accordingly, NCUA amends 12 CFR
parts 712 and 741 as follows:

PART 712—CREDIT UNION SERVICE
ORGANIZATIONS (CUSOs)

1. Revise the authority citation for
part 712 to read as follows:

Authority: 12 U.S.C. 1756, 1757(5)(D), and
(7)(1), 1766, 1781(b)(9), 1782, 1784, 1785,
1786 and 1789(11).

2. Revise § 712.1 to read as follows:

§712.1 What does this part cover?

(a) This part establishes when a
Federal Credit Union (FCU) can invest
in and make loans to CUSOs. CUSOs are
subject to review by NCUA. This part
does not apply to corporate credit
unions that have CUSOs subject to
§704.11 of this chapter.

(b) Sections 712.2 (d)(3), 712.3(d),
712.4 and 712.11 of this part apply to
federally insured state-chartered credit
unions (FISCUs), as provided in
§ 741.222 of this chapter. All other
sections of this part only apply to FCUs.
FISCUs must follow the law in the state
in which they are chartered with respect
to the sections in this part that only
apply to FCUs.

(c) Asused in §§712.2 (d)(3),
712.3(d), 712.4, 712.10, and 712.11 of
this part, federally insured credit union
(FICU) means an FCU or FISCU.

3. Revise §712.2(d)(3) to read as
follows:

§712.2 How much can an FCU invest in or
loan to CUSOs, and what parties may
participate?

(d) * % %

(3) Special rule in the case of less
than adequately capitalized FICUs. This
rule applies in the case of a FICU that
is currently less than adequately
capitalized, as determined under part
702, or where the making of an
investment in a CUSO would render the
FICU less than adequately capitalized
under part 702. Before making an
investment in a CUSO:

(i) An FCU must obtain prior written
approval from the appropriate NCUA
regional office if the making of the
investment would result in an aggregate
cash outlay, measured on a cumulative
basis (regardless of how the investment
is valued for accounting purposes) in an
amount that is in excess of 1% of its
paid in and unimpaired capital and
surplus; or

(ii) A FISCU must obtain prior written
approval from the appropriate state
supervisory authority if the making of
the investment would result in an
aggregate cash outlay, measured on a
cumulative basis (regardless of how the
investment is valued for accounting
purposes) in an amount that is in excess
of the investment limit in the state in
which it is chartered. A FISCU must
also, and at the same time, submit a
copy of its request for prior written
approval to the appropriate NCUA
Regional Office. If there is no state limit
in the state in which a FISCU is
chartered, the requirements in
subsection (d)(3)(i) of this section will
apply.
* * * * *

4. Revise § 712.3(d) to read as follows:

§712.3 What are the characteristics of and
what requirements apply to CUSOs?
* * * * *

(d) CUSO accounting; audits and
financial statements; NCUA access to
information. A FICU must obtain
written agreements from a CUSO before
investing in or lending to the CUSO that
the CUSO will:

(1) Account for all of its transactions
in accordance with GAAP;

(2) Prepare quarterly financial
statements and obtain an annual
financial statement audit of its financial
statements by a licensed certified public
accountant in accordance with generally
accepted auditing standards. A wholly
owned CUSO is not required to obtain
a separate annual financial statement
audit if it is included in the annual
consolidated financial statement audit
of the FICU that is its parent;

(3) Provide NCUA, its representatives,
and the state credit union regulatory
authority having jurisdiction over any
FISCU with an outstanding loan to,
investment in or contractual agreement
for products or services with the CUSO
with complete access to any books and
records of the CUSO and the ability to
review the CUSO’s internal controls, as
deemed necessary by NCUA or the state
credit union regulatory authority in
carrying out their respective
responsibilities under the Act and the
relevant state credit union statute.

(4) Submit a financial report directly
to NCUA and the appropriate state

supervisory authority, if applicable.
Pursuant to guidance duly adopted by
the NCUA Board, a CUSO must submit
a financial report at least annually,
except in the case of a newly formed
CUSO (including a pre-existing business
which becomes subject to this
regulation by virtue of a credit union
investment or loan), which must file a
financial report within 30 days of its
formation, and the financial report must
contain:

(i) General information about the
CUSO;

(i1) A list of services;

(iii) A customer list;

(iv) Information on the CUSO’s board
and management; and

(v) Balance sheet and income
information.
* * * * *

5. Revise § 712.4 to read as follows:

§712.4 What must a FICU and a CUSO do
to maintain separate corporate identities?

(a) Corporate separateness. A FICU
and a CUSO must be operated in a
manner that demonstrates to the public
the separate corporate existence of the
FICU and the CUSO. Good business
practices dictate that each must operate
so that:

(1) Its respective business
transactions, accounts, and records are
not intermingled;

(2) Each observes the formalities of its
separate corporate procedures;

(3) Each is adequately financed as a
separate unit in the light of normal
obligations reasonably foreseeable in a
business of its size and character;

(4) Each is held out to the public as
a separate enterprise;

(5) The FICU does not dominate the
CUSO to the extent that the CUSO is
treated as a department of the FICU; and

(6) Unless the FICU has guaranteed a
loan obtained by the CUSO, all
borrowings by the CUSO indicate that
the FICU is not liable.

(b) Legal opinion. Prior to a FICU
investing in a CUSQO, the FICU must
obtain written legal advice as to whether
the CUSO is established in a manner
that will limit potential exposure of the
FICU to no more than the loss of funds
invested in, or lent to, the CUSO. In
addition, if a CUSO in which an FICU
has an investment plans to change its
structure under § 712.3(a), a FICU must
also obtain prior, written legal advice
that the CUSO will remain established
in a manner that will limit potential
exposure of the CU to no more than the
loss of funds invested in, or loaned to,
the CUSO. The legal advice must
address factors that have led courts to
“pierce the corporate veil” such as
inadequate capitalization, lack of
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separate corporate identity, common
boards of directors and employees,
control of one entity over another, and
lack of separate books and records. The
legal advice may be provided by
independent legal counsel of the
investing FICU or the CUSO.

§712.9 [Removed and Reserved]

6. Remove and reserve §712.9
7. Revise § 712.10 to read as follows:

§712.10 How can a state supervisory
authority obtain an exemption for FISCUs
from compliance with § 712.3(d)?

(a) The NCUA Board may exempt
FISCUs in a given state from compliance
with §§712.3(d)(1), (2), and (3) if the
NCUA Board determines the laws and
procedures available to the supervisory
authority in that state are sufficient to
provide NCUA with the degree of access
and information it believes is necessary
to evaluate the safety and soundness of
FICUs having business relationships
with CUSOs owned by FISCUs in that
state.

(b) To obtain the exemption, the state
supervisory authority must submit a
copy of the legal authority pursuant to
which it secures the information
required in §§ 712.3(d)(1), (2), and (3) of
this part to NCUA’s regional office
having responsibility for that state,
along with all procedural and
operational documentation supporting
and describing the actual practices by
which it implements and exercises the
authority.

(c) The state supervisory authority
must provide the regional director with
an assurance that NCUA examiners will
be provided with co-extensive authority
and will be allowed direct access to
CUSO books and records at such times
as NCUA, in its sole discretion, may
determine necessary or appropriate. For
purposes of this section, access includes
the right to make and retain copies of
any CUSO record, as to which NCUA
will accord the same level of control
and confidentiality that it uses with
respect to all other examination-related
materials it obtains in the course of its
duties.

(d) The state supervisory authority
must also provide the regional director
with an assurance that NCUA, upon
request, will have access to copies of
any financial statements or reports,
which a CUSO has provided to the state
supervisory authority.

(e) The regional director will review
the applicable authority, procedures and
assurances and forward the exemption
request, along with the regional
director’s recommendation, to the
NCUA Board for a final determination.

(f) For purposes of this section,
whether an entity is a CUSO shall be

determined in accordance with the
definition set out in § 741.222 of this
chapter.

8. Add §712.11 to read as follows:

712.11 What requirements apply to
subsidiary CUSOs?

(a) FCUs investing in a CUSO that
invests in a CUSO. The requirements of
this part apply to all tiers or levels of a
CUSQO’s structure and FCUs may only
invest in or loan to a CUSO, which has
an investment in another CUSO, if the
subsidiary CUSO satisfies all of the
requirements of this part.

(b) FISCUs investing in a CUSO that
invests in a CUSO. FISCUs may only
invest in or loan to a CUSO, which has
an investment in another CUSO, if the
subsidiary CUSO complies with the
following:

(1) All of the requirements of this part
that apply to FISCUs, which are listed
in §712.1; and

(2) All applicable state laws and rules
regarding CUSOs.

(c) For purposes of this section, a
subsidiary CUSO is any entity in which
a CUSO invests.

PART 741—REQUIREMENTS FOR
INSURANCE

1. The authority citation for part 741
continues to read as follows:

Authority: 12 U.S.C. 1757, 1766(a), 1781—
1790, and 1790d; 31 U.S.C. 3717.

2. Revise §741.222 to read as follows:

§741.222. Credit Union Service
Organizations.

(a) Any credit union that is insured
pursuant to Title IT of the Act must
adhere to the requirements in §§ 712.2
(d)(3), 712.3(d), 712.4 and 712.11 of this
chapter concerning permissible
investment limits for less than
adequately capitalized credit unions,
agreements between credit unions and
their credit union service organizations
(CUSOs), the requirement to maintain
separate corporate identities, and
investments and loans to CUSOs
investing in other CUSOs. For purposes
of this section, a CUSO is any entity in
which a credit union has an ownership
interest or to which a credit union has
extended a loan and that is engaged
primarily in providing products or
services to credit unions or credit union
members, or, in the case of checking and
currency services, including check
cashing services, sale of negotiable
checks, money orders, and electronic
transaction services, including
international and domestic electronic
fund transfers, to persons eligible for
membership in any credit union having
a loan, investment or contract with the

entity. A CUSO also includes any entity
in which a CUSO invests.

(b) This section shall have no
preemptive effect with respect to the
laws or rules of any state providing for
access to CUSO books and records or
CUSO examination by credit union
regulatory authorities.

[FR Doc. 2011-18906 Filed 7—-26-11; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 870

[Docket No. FDA-2011-N-0522]

Effective Date of Requirement for
Premarket Approval for an Implantable
Pacemaker Pulse Generator

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
require the filing of a premarket
approval application (PMA) or a notice
of completion of a product development
protocol (PDP) for the class III
preamendments device implantable
pacemaker pulse generator. The Agency
is also summarizing its proposed
findings regarding the degree of risk of
illness or injury designed to be
eliminated or reduced by requiring the
device to meet the statute’s approval
requirements and the benefits to the
public from the use of the device. In
addition, FDA is announcing the
opportunity for interested persons to
request that the Agency change the
classification of the aforementioned
device based on new information. This
action implements certain statutory
requirements.

DATES: Submit either electronic or
written comments by October 25, 2011.
Submit requests for a change in
classification by August 11, 2011. FDA
intends that, if a final rule based on this
proposed rule is issued, anyone who
wishes to continue to market the device
will need to submit a PMA within 90
days of the effective date of the final
rule. Please see section XIII of this
document for the effective date of any
final rule that may publish based on this
proposal.

ADDRESSES: You may submit comments,
identified by Docket No. FDA-2011-N—
0522, by any of the following methods:
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Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:

e FAX:301-827-6870.

e Mail/Hand delivery/Courier (for
paper, disk, or CD-ROM submissions):
Division of Dockets Management (HF A—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the Agency name and
Docket Number for this rulemaking. All
comments received may be posted
without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see the “Comments’” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Elias Mallis, Center for Devices and
Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. 1538, Silver Spring,
MD 20993, 301-796—6216.

SUPPLEMENTARY INFORMATION:

I. Background—Regulatory Authorities

The Federal Food, Drug, and Cosmetic
Act (the FD&C Act), as amended by the
Medical Device Amendments of 1976
(the 1976 amendments) (Pub. L. 94—
295), the Safe Medical Devices Act of
1990 (the SMDA) (Pub. L. 101-629), and
the Food and Drug Administration
Modernization Act of 1997 (FDAMA)
(Pub. L. 105-115), the Medical Device
User Fee and Modernization Act of 2002
(Pub. L. 107—-250), the Medical Devices
Technical Corrections Act of 2004 (Pub.
L. 108-214), and the Food and Drug
Administration Amendments Act of
2007 (Pub. L. 110-85), establish a
comprehensive system for the regulation
of medical devices intended for human
use. Section 513 of the FD&C Act (21
U.S.C. 360c) established three categories
(classes) of devices, reflecting the
regulatory controls needed to provide

reasonable assurance of their safety and
effectiveness. The three categories of
devices are class I (general controls),
class II (special controls), and class III
(premarket approval).

Under section 513 of the FD&C Act,
devices that were in commercial
distribution before the enactment of the
1976 amendments, May 28, 1976
(generally referred to as preamendments
devices), are classified after FDA has: (1)
Received a recommendation from a
device classification panel (an FDA
advisory committee); (2) published the
panel’s recommendation for comment,
along with a proposed regulation
classifying the device; and (3) published
a final regulation classifying the device.
FDA has classified most
preamendments devices under these
procedures.

Devices that were not in commercial
distribution prior to May 28, 1976
(generally referred to as
postamendments devices), are
automatically classified by section
513(f) of the FD&C Act into class III
without any FDA rulemaking process.
Those devices remain in class IIT and
require premarket approval unless, and
until, the device is reclassified into class
I or IT or FDA issues an order finding the
device to be substantially equivalent, in
accordance with section 513(i) of the
FD&C Act, to a predicate device that
does not require premarket approval.
The Agency determines whether new
devices are substantially equivalent to
predicate devices by means of
premarket notification procedures in
section 510(k) of the FD&C Act (21
U.S.C. 360(k)) and part 807 (21 CFR Part
807).

A preamendments device that has
been classified into class III may be
marketed by means of premarket
notification procedures (510(k) process)
without submission of a PMA until FDA
issues a final regulation under section
515(b) of the FD&C Act (21 U.S.C.
360e(b)) requiring premarket approval.
Section 515(b)(1) of the FD&C Act
establishes the requirement that a
preamendments device that FDA has
classified into class III is subject to
premarket approval. A preamendments
class III device may be commercially
distributed without an approved PMA
or a notice of completion of a PDP until
90 days after FDA issues a final rule
requiring premarket approval for the
device, or 30 months after final
classification of the device under
section 513 of the FD&C Act, whichever
is later. Also, a preamendments device
subject to the rulemaking procedure
under section 515(b) of the FD&C Act is
not required to have an approved
investigational device exemption (IDE)

(see part 812 (21 CFR Part 812))
contemporaneous with its interstate
distribution until the date identified by
FDA in the final rule requiring the
submission of a PMA for the device. At
that time, an IDE is required only if a
PMA has not been submitted or a PDP
completed.

Section 515(b)(2)(A) of the FD&C Act
provides that a proceeding to issue a
final rule to require premarket approval
shall be initiated by publication of a
notice of proposed rulemaking
containing: (1) The regulation; (2)
proposed findings with respect to the
degree of risk of illness or injury
designed to be eliminated or reduced by
requiring the device to have an
approved PMA or a declared completed
PDP and the benefit to the public from
the use of the device; (3) an opportunity
for the submission of comments on the
proposed rule and the proposed
findings; and (4) an opportunity to
request a change in the classification of
the device based on new information
relevant to the classification of the
device.

Section 515(b)(2)(B) of the FD&C Act
provides that if FDA receives a request
for a change in the classification of the
device within 15 days of the publication
of the notice, FDA shall, within 60 days
of the publication of the notice, consult
with the appropriate FDA advisory
committee and publish a notice denying
the request for change in reclassification
or announcing its intent to initiate a
proceeding to reclassify the device
under section 513(e) of the FD&C Act.

Section 515(b)(3) of the FD&C Act
provides that FDA shall, after the close
of the comment period on the proposed
rule and consideration of any comments
received, issue a final rule to require
premarket approval or publish a
document terminating the proceeding
together with the reasons for such
termination. If FDA terminates the
proceeding, FDA is required to initiate
reclassification of the device under
section 513(e) of the FD&C Act, unless
the reason for termination is that the
device is a banned device under section
516 of the FD&C Act (21 U.S.C. 3601).

If a proposed rule to require
premarket approval for a
preamendments device is finalized,
section 501(f)(2)(B) of the FD&C Act (21
U.S.C. 351(f)(2)(B)) requires that a PMA
or notice of completion of a PDP for any
such device be filed within 90 days of
the date of issuance of the final rule or
30 months after the final classification
of the device under section 513 of the
FD&C Act, whichever is later. If a PMA
or notice of completion of a PDP is not
filed by the later of the two dates,
commercial distribution of the device is
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required to cease since the device would
be deemed adulterated under section
501(f) of the FD&C Act.

The device may, however, be
distributed for investigational use if the
manufacturer, importer, or other
sponsor of the device complies with the
IDE regulations. If a PMA or notice of
completion of a PDP is not filed by the
later of the two dates, and the device
does not comply with IDE regulations,
the device is deemed to be adulterated
within the meaning of section
501(f)(1)(A) of the FD&C Act, and
subject to seizure and condemnation
under section 304 of the FD&C Act (21
U.S.C. 334) if its distribution continues.
Shipment of devices in interstate
commerce will be subject to injunction
under section 302 of the FD&C Act (21
U.S.C. 332), and the individuals
responsible for such shipment will be
subject to prosecution under section 303
of the FD&C Act (21 U.S.C. 333). In the
past, FDA has requested that
manufacturers take action to prevent the
further use of devices for which no PMA
or PDP has been filed and may
determine that such a request is
appropriate for the class III devices that
are the subjects of this regulation.

The FD&C Act does not permit an
extension of the 90-day period after
issuance of a final rule within which an
application or a notice is required to be
filed. The House Report on the 1976
amendments states that: [t]he thirty
month grace period afforded after
classification of a device into class III
* * *ig sufficient time for
manufacturers and importers to develop
the data and conduct the investigations
necessary to support an application for
premarket approval (H. Rept. 94-853,
94th Cong., 2d sess. 42 (1976)).

The SMDA added section 515(i) to the
FD&C Act requiring FDA to review the
classification of preamendments class III
devices for which no final rule requiring
the submission of PMAs has been
issued, and to determine whether or not
each device should be reclassified into
class I or class II or remain in class III.
For devices remaining in class III, the
SMDA directed FDA to develop a
schedule for issuing regulations to
require premarket approval. The SMDA
does not, however, prevent FDA from
proceeding immediately to rulemaking
under section 515(b) of the FD&C Act on
specific devices, in the interest of public
health, independent of the procedures
of section 515(i). Proceeding directly to
rulemaking under section 515(b) of the
FD&C Act is consistent with Congress’
objective in enacting section 515(i), i.e.,
that preamendments class III devices for
which PMAs have not been previously
required either be reclassified to class I

or class II or be subject to the
requirements of premarket approval.
Moreover, in this proposal, interested
persons are being offered the
opportunity to request reclassification of
any of the devices.

II. Dates New Requirements Apply

In accordance with section 515(b) of
the FD&C Act, FDA is proposing to
require that a PMA or a notice of
completion of a PDP be filed with the
Agency for class III devices within 90
days after issuance of any final rule
based on this proposal. An applicant
whose device was legally in commercial
distribution before May 28, 1976, or
whose device has been found to be
substantially equivalent to such a
device, will be permitted to continue
marketing such class III devices during
FDA’s review of the PMA or notice of
completion of the PDP. FDA intends to
review any PMA for the device within
180 days, and any notice of completion
of a PDP for the device within 90 days
of the date of filing. FDA cautions that
under section 515(d)(1)(B)(i) of the
FD&C Act, the Agency may not enter
into an agreement to extend the review
period for a PMA beyond 180 days
unless the Agency finds that “the
continued availability of the device is
necessary for the public health.”

FDA intends that under § 812.2(d), the
preamble to any final rule based on this
proposal will state that, as of the date on
which the filing of a PMA or a notice
of completion of a PDP is required to be
filed, the exemptions from the
requirements of the IDE regulations for
preamendments class III devices in
§812.2(c)(1) and (c)(2) will cease to
apply to any device that is: (1) Not
legally on the market on or before that
date, or (2) legally on the market on or
before that date but for which a PMA or
notice of completion of a PDP is not
filed by that date, or for which PMA
approval has been denied or withdrawn.

If a PMA or notice of completion of
a PDP for a class III device is not filed
with FDA within 90 days after the date
of issuance of any final rule requiring
premarket approval for the device,
commercial distribution of the device
must cease. The device may be
distributed for investigational use only
if the requirements of the IDE
regulations are met. The requirements
for significant risk devices include
submitting an IDE application to FDA
for its review and approval. An
approved IDE is required to be in effect
before an investigation of the device
may be initiated or continued under
§812.30. FDA, therefore, cautions that
IDE applications should be submitted to
FDA at least 30 days before the end of

the 90-day period after the issuance of
the final rule to avoid interrupting
investigations.

III. Proposed Findings With Respect to
Risks and Benefits

As required by section 515(b) of the
FD&C Act, FDA is publishing its
proposed findings regarding: (1) The
degree of risk of illness or injury
designed to be eliminated or reduced by
requiring that this device have an
approved PMA or a declared completed
PDP, and (2) the benefits to the public
from the use of the device.

These findings are based on the
reports and recommendations of the
advisory committees (panels) for the
classification of these devices along
with information submitted in response
to the 515(i) Order that published in the
Federal Register of April 9, 2009 (74 FR
16214), and any additional information
that FDA has encountered. Additional
information regarding the risks as well
as classification associated with these
device types can be found in the
following proposed and final rules
published in the Federal Register on the
following dates: March 9, 1979 (44 FR
13373); February 5, 1980 (45 FR 7907);
and May 11, 1987 (52 FR 17736).

IV. Device Subject to This Proposal—
Implantable Pacemaker Pulse
Generator (21 CFR 870.3610)

A. Identification

An implantable pacemaker pulse
generator is a device that has a power
supply and electronic circuits that
produce a periodic electrical pulse to
stimulate the heart. The power supply
may be a pacemaker battery although, as
discussed in section X of this document,
FDA has no record of the pacemaker
battery ever being marketed. This device
is used as a substitute for the heart’s
intrinsic pacing system to correct both
intermittent and continuous cardiac
rhythm disorders. This device may
include triggered, inhibited, and
asynchronous devices implanted in the
human body.

B. Summary of Data

The Cardiovascular Devices Panel
recommended that the implantable
pacemaker pulse generator (which
includes the internal pacemaker battery)
be classified into class III because the
device is implanted and life-supporting
and presented a potential unreasonable
risk of illness or injury. The power
supply may be a pacemaker battery
although, as discussed under section X
of this document, FDA has no record of
the pacemaker battery ever being
marketed. The panel indicated that
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although a proposed standard had been
written, it did not cover all of the
performance characteristics of the
device and that this standard was not
widely accepted. The panel indicated
that general controls alone would not
provide sufficient control over the
performance characteristics of the
device and that sufficient scientific and
medical data did not exist to establish

a complete standard to assure the safety
and effectiveness of particular aspects of
the device. Consequently, the panel
believed that premarket approval was
necessary to assure the safety and
effectiveness of the device. FDA
continues to agree with the panel’s
recommendation.

C. Risks to Health
1. Failure To Pace

A failure of the electronic circuitry or
early battery depletion can cause failure
to pace the patient’s heart. Failure to
pace could result in a dangerously slow
heart rate (or in extreme cases, no heart
beat at all), which could result in
weakness, dizziness, fainting or even
death.

2. Improper Pacing Rate

An electronic circuit failure or an
inaccurate rate controller in the circuit
can cause improper pacing rates, which
could be too fast or too slow. Improper
pacing rates may result in symptoms of
fatigue, chest discomfort, shortness of
breath, dizziness, or fainting.

3. Arrhythmias

A sensing failure of the pacemaker
during vulnerable periods of the cardiac
cycle can induce cardiac arrhythmias, in
particular, dangerously fast arrhythmias.
In this case, dangerously fast
arrhythmias may lead to chest pain,
shortness of breath, dizziness, fainting
or even death.

4. Improper Sensing

Electromagnetic interference with
pacemaker electronics, loose
connections, or sensing circuitry
failures may cause improper sensing by
the pacemaker, which can lead to failure
to pace, improper pacing cycle, and/or
arrhythmias.

5. Tissue Damage

If the materials, surface finish, or
cleanliness of this device are
inadequate, tissue damage can occur.

6. Unintended Stimulation

Pacing pulses may stimulate
unintended nerve or muscle, resulting
in uncomfortable contractions of the
chest wall muscles or of the diaphragm.

7. Development of Pacemaker Syndrome

Pacemaker syndrome may result from
suboptimal atrioventricular (AV)
synchrony or AV dyssynchrony; this
could cause an uncomfortable cardiac
awareness including palpitations,
fatigue, dizziness, shortness of breath
and near-fainting.

8. Other Complications

Other risks of pacemaker implantation
include infection, erosion, fibrotic tissue
formation, body rejection phenomena,
hematoma, myopotential sensing, and
additional surgery for replacement.
Risks are also associated with
pacemaker lead implantation. These are
not discussed in this document.

V. PMA Requirements

A PMA for this device must include
the information required by section
515(c)(1) of the FD&C Act. Such a PMA
should also include a detailed
discussion of the risks identified
previously, as well as a discussion of
the effectiveness of the device for which
premarket approval is sought. In
addition, a PMA must include all data
and information on the following: (1)
Any risks known, or that should be
reasonably known, to the applicant that
have not been identified in this
document; (2) the effectiveness of the
device that is the subject of the
application; and (3) full reports of all
preclinical and clinical information
from investigations on the safety and
effectiveness of the device for which
premarket approval is sought.

A PMA must include valid scientific
evidence to demonstrate reasonable
assurance of the safety and effectiveness
of the device for its intended use (see 21
CFR 860.7(c)(2)). Valid scientific
evidence is “evidence from well-
controlled investigations, partially
controlled studies, studies and objective
trials without matched controls, well-
documented case histories conducted by
qualified experts, and reports of
significant human experience with a
marketed device, from which it can
fairly and responsibly be concluded by
qualified experts that there is reasonable
assurance of the safety and effectiveness
of a device under its conditions of use.

* * *Isolated case reports, random
experience, reports lacking sufficient
details to permit scientific evaluation,
and unsubstantiated opinions are not
regarded as valid scientific evidence to
show safety or effectiveness.” (21 CFR
860.7(c)(2)).

VI. PDP Requirements

A PDP for this device may be
submitted in lieu of a PMA, and must
follow the procedures outlined in

section 515(f) of the FD&C Act. A PDP
must provide: (1) A description of the
device, (2) preclinical trial information
(if any), (3) clinical trial information (if
any), (4) a description of the
manufacturing and processing of the
device, (5) the labeling of the device,
and (6) all other relevant information
about the device. In addition, the PDP
must include progress reports and
records of the trials conducted under
the protocol on the safety and
effectiveness of the device for which the
completed PDP is sought.

VII. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES), either electronic or written
comments regarding this document. It is
only necessary to send one set of
comments. It is no longer necessary to
send two copies of mailed comments.
Identify comments with the docket
number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

VIII. Opportunity To Request a Change
in Classification

Before requiring the filing of a PMA
or notice of completion of a PDP for a
device, FDA is required by section
515(b)(2)(A)(i) through (b)(2)(A)(iv) of
the FD&C Act and 21 CFR 860.132 to
provide an opportunity for interested
persons to request a change in the
classification of the device based on
new information relevant to the
classification. Any proceeding to
reclassify the device will be under the
authority of section 513(e) of the FD&C
Act.

A request for a change in the
classification of 